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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered. serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 13,285) 


In re CHIGLADES FARMS, LTD. AMA Docket No. F&V 967-3. De- 
cided July 27, 1970. 


Application to dismiss petition granted—Celery producer— 
Lack of standing to sue 


Where the act provides the forum afforded in this proceeding only to a 
handler subject to an order, petitioner as a celery producer lacks stand- 
ing to sue under section 8c (15)(A) of the act, and respondent’s applica- 
tion to dismiss the petition is granted. There is now pending in the 
Department petitioner’s appeal from the decision of the Celery Adminis- 
trative Committee in a proceeding which is the proper forum for peti- 
tioner. 


Miller, Cassidy, Larroca & Lewin, Washington, D.C., for petitioner. 
Dennis Becker for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION 


Chiglades Farms, Ltd., filed on June 19, 1970, a petition under 
section 8c (15)(A) of the Agricultural Marketing Agreement 
Act (7 U.S.C. 601 et seq.). The petition concerns Marketing 
Order No. 967 and Marketing Agreement No. 149 regulating the 
handling in interstate commerce of celery grown in Florida. 


The petition seeks reversal of a decision by the Florida Celery 
Committee (the agency for administration of the order) refusing 
petitioner a Base Quantity under the order or suspension by the 
Secretary of the order and marketing agreement as contrary to 
the Constitution and laws of the United States and as obstructing 
and not tending to effectuate the purposes of the act. Petitioner 
also filed an application for interim relief. 


Respondent filed an application to dismiss the petition for lack 
of standing to sue upon the ground that the petition does not as- 


sert that petitioner is a “handler” subject to the order and that 
petitioner is seeking relief as a producer. 


Section 8c (15) (A) of the act provides that any handler sub- 
ject to an order may file a petition in these proceedings. “Handler” 
is defined in § 967.7 of the order as “. . . any person who handles 
harvested celery on behalf of a producer or on his own behalf.” 


It appears that petitioner’s grievances are those of a producer. 
We are aware of recent court decisions such as Association of 
Data Processing Service Organizations, Inc. v. Camp, 397 U.S. 
150 (1970), broadening the standing to sue doctrine. But for 
this proceeding, the statute does not speak in terms of a “person” 
or “aggrieved persons”, etc.; it limits this forum to “handlers 
subject to an order’. Benson v. Schofield, 236 F.2d 719, 722 (D.C. 
Cir. 1956), cert. denied 352 U.S. 976 (1957) ; In re Knolle Jersey 
Milk Products Company, 28 A.D. 646 (1969) ; In re Central Minn- 
esota Milk Producers Association, 29 A.D. 7 (1970). 


Our conclusion that petitioner has no standing to sue here does 
not mean that petitioner is without any administrative forum for 
its grievances. There is pending in the Department petitioner’s 
appeal from the decision of the Celery Administrative Committee. 
The respondent’s application to dismiss states on p. 2 “In the 
event respondent’s application to dismiss is granted, the matters 
raised by petitioner in its alleged (15) (A) petition will also be 
considered by the Secretary in making his review under Step 9.” 
The reference is to a step in the procedure provided for hearing 
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petitioner’s grievances in a manner comparable to the procedure 
in the 8c (15) (A) proceedings. 


In view of the foregoing, the petition and the application for 
interim relief are dismissed. 


COURT DECISION 


REDDI-WIP COMPANY OF PHILADELPHIA, INC. and FAIRMONT 
Foops, INC. (ABBOTTS DAIRIES DIVISION) v. CLIFFORD HARD- 
IN, Secretary of Agriculture. Decided July 15, 1970. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


OPINION AND ORDER 
HANNUM, J. 


This is a statutory appeal filed pursuant to Section 8c (15) (B) 
of the Agricultural Marketing Agreement Act of 1937, as amend- 
ed, (“The Act”), 7 U.S.C. § 608c(15) (B), to review a decision 
and order of the judicial officer of the Department of Agriculture 
acting for the Secretary of Agriculture. The parties have filed 


cross-motions for summary judgment pursuant to Fed. R. Civ. 
P.56. 


Pursuant to Section 608(c) of the Act the Secretary of Agri- 
culture issued Milk Marketing Order No. 4 which regulates the 
handling of milk in the Delaware Valley Milk Marketing Area. 
This Order prescribes prices which milk handlers pay to pro- 
ducers (dairy farmers). It classifies milk as Class I or Class II, 
with Class I containing milk disposed of in fluid form (with 
certain specified exceptions) and Class II containing milk used to 
produce any product other than a fluid milk product. The Class I 
milk returns a higher price to the producers than does the Class 
II milk. Section 1004.14 of the Order defines Class I, or fluid 
milk product, as follows: 


“ “Fluid milk product’ means all skim milk (including re- 
constituted skim milk) and butterfat in the form of milk, 
skim milk, buttermilk, cultured buttermilk, flavored milk, 
milk drinks (plain or flavored), concentrated milk, and any 
other mixture of cream and milk or skim milk containing 
less than 18 percent butterfat (other than ice cream, ice 
cream mixes, milk shake mixes, ice milk mixes, eggnog, and 
sterilized products in hermetically sealed containers)”: (em- 
phasis added). 
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There are no material facts at issue. This controversy is solely 
concerned with the proper classification of the butterfat and skim 
milk used in a product made by Reddi-Wip which is sterilized 
and packaged in hermetically sealed paper containers. The prod- 
uct, called “Pour-Shun Pak”, is a “half and half” dairy product 
containing 1114 percent butterfat and is made of cream, skim 
milk powder and water. It is marketed and generally used as a 
creamer, or whitener, for coffee. 


Initially defendant’s Market Administrator ruled that plain- 
tiff’s product was a fluid milk product regardless of the fact that 
it was sterilized and hermetically sealed. The plaintiffs petitioned 
the Secretary for relief from this claim of the Administrator. 
After a hearing, the Examiner ruled that the Administrator 
erred, and recommended that plaintiffs’ petition for relief be 
granted. However, defendant’s judicial officer overruled the hear- 
ing examiner and held that “Pour-Shun Pak” was properly class- 
ified in Class I. This petition for review followed. 


Pursuant to Section (15) (B) of The Act the function of the 
court, on statutory appeal, is to determine from the record before 
the judicial officer whether this ruling is “in accordance with 
law.” United States v. Mills, 315 F.2d 828, 836 (4th Cir. 1963), 
cert. denied 375 U.S. 819. After a most careful review of the 
record the court concludes that the interpretation of the Order 
made by defendant’s judicial officer was unreasonable. An un- 
reasonable interpretation of an Order such as this, which would 
require a substantial additional payment, cannot be considered 
to be in accordance with law. Crowley’s Milk Co. v. Brannan, 198 
F.2d 861 (2nd Cir. 1952). 


As a general rule, courts attribute to the words of a statute 
their ordinary meaning. Similarly administrative orders, like 
statutes, are not to be given strained and unnatural constructions. 
Banks v. Chicago Grain Trimmers Ass’n, 390 U.S. 459 (1968) ; 
Barron Coop. Creamery v. Wickard, 140 F.2d 485 (7th Cir. 1944). 
Clearly, a literal reading of Order No. 4, indicates that any 
sterilized product in a hermetically sealed container is expressly 
excluded from the definition of fluid milk products. 


However, the judicial officer rejected the clear meaning of the 
statute and rested his decision upon the history of the order pro- 
vision. In 1956 the original Order which was issued in 1952 was 
amended and the new definition exempted sterilized products in 
hermetically sealed containers. Prior to this time the predecessor 
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Order had specifically included, within Class I, milk not sterilized 
and not in hermetically sealed cans. It is defendant’s contention 
that, since at the time of the amendment there were in existence 
no sterilized fluid milk products in hermetically sealed containers 
except canned evaporated and condensed milk, the word ‘con- 
tainers’ in the present Order was used simply as a synonym for 
‘cans’. Secondly, the judicial officer concluded that the original 
exemption was not made only because of the sterilization and 
packaging but also because canned evaporated and condensed 
milk has to compete with less expensive manufacturing milk 
made into canned evaporated or condensed milk in other parts of 
the country and sold on a national market. Since there was no 
evidence that “Pour-Shun Pak” has to compete for sales with a 
similar product made from lower cost manufacturing milk it was 
concluded that this exemption was never intended to apply to a 
product such as “Pour-Shun Pak” but rather included only can- 
ned evaporated and condensed milk. 


Initially, it is unclear as to why it was necessary to refer to 
the legislative history as an aid to interpreting the order language 
when the plain meaning of the language is explicit. Certainly 
situations exist where too literal a reading of a statute may 
materially alter the intended meaning. See Lynch v. Overholser, 
369 U.S. 705 (1962). However, such is not the case here. The 
arguments advanced by defendant might very properly be made 
to a congressional committee or to the Secretary at the public 
hearing where he was seeking to amend the present Order. How- 
ever, under present consideration is the Order as it now exists, not 
the Order as it could have been drafted or as perhaps it may be 
amended in the future. In examining the Order in force when 
the transactions in this case took place this court finds no am- 
biguity which would require resort to legislative history as an 
aid in determining any underlying purpose. The purpose of the 
Order is clear; to exclude from Class I any sterilized product in 
a hermetically sealed container. Any other conclusion would ex- 
plicitly conflict with the clear meaning of the order and thus 
serve to entrap rather than to guide those who are governed by 
the Order. Barron Coop. Creamery v. Wickard, supra. 


In Leaman v. District of Columbia, 55 F.2d 1020 (D.C. Cir. 
1932), the court examined a statute which required that “cream” 
could not be brought into the District without a permit from the 
local health officer. Plaintiff argued that since the purpose of the 
statute was to prevent the sale of impure cream it was not ap- 
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plicable to sterilized cream since the process of sterilization met 
the objects of the statute, and that, therefore, this new method, 
not in existence when the act was passed, should not now be con- 
sidered within its terms. The court held that the word “cream” 
in the statute was so plain as to leave no room for construction 
and therefore included sterilized cream, irrespective of the fact 
that the sterilization process negated the possibility that impure 
cream would be slipped into the District. 


Similarly, the words “sterilized products in hermetically sealed 
containers” are so plain as to leave no room for construction. 
The fact that sterilized products, at the time of the amendment 
to the Order, may only have existed in hermetically sealed cans 
rather than containers does not change the fact that the Order 
was written to specifically exclude all sterilized products in her- 
metically sealed containers and makes no distinction as to the 
types of containers in which the products are packaged. Thus, it 
is quite clear that the ruling of the judicial officer is not in ac- 
cordance with law. 


ORDER 


AND NOW, this 15th day of July, 1970, it is hereby ORDERED 
that 


(1) Plaintiffs’ Motion for Summary Judgment pursuant to 
Fed. R. Civ. P. 56 is GRANTED, 


(2) Defendant’s Motion for Summary Judgment pursuant to 
Fed. R. Civ. P. 56 is DENIED. 


COURT DECISION 


UNITED STATES v. ABBOTTS DAIRIES, Division of Fairmont Foods 
Co. Decided July 28, 1970. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 
OPINION 
LUONGO, J. July 23, 1970 


This is a suit instituted pursuant to § 8a(6) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. § 
608a(6)) for enforcement of Milk Marketing Order No. 4 (7 
C.F.R. Part 1004) issued by the Secretary of Agriculture regulat- 
ing the handling of milk in the Delaware Valley marketing area. 
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Facts and Background. 


Production of milk is subject to seasonal fluctuations. Fluid 
milk must be consumed relatively quickly after it is produced. If 
it cannot be sold as fluid milk, it must be disposed of in manu- 
facturing outlets such as for butter and cheese. Fluid milk com- 
mands a higher price than milk used in manufacturing. Produc- 
tion must be maintained at a sufficiently high level to supply the 
needs of the fluid milk market even in periods of low production, 
consequently in periods of high production there is a substantial 
surplus. To avoid ruinous competition among farmers searching 
for the more profitable fluid milk markets, the legislation here 
involved (7 U.S.C. § 601, et seq.) was enacted. 


The Act permits the Secretary of Agriculture, after notice and 
hearing, to issue orders regulating the marketing of milk in 
given areas. The regulatory scheme provides a method of pooling 
so that all producers (farmers) are paid a minimum uniform or 
blend price by handlers (milk processors) for the milk delivered 
by them regardless of the actual use of the milk by a handler. 
The handlers are required to account to the Secretary of Agri- 
culture’s designee (the Market Administrator) for the actual 
use made of the milk. The blend prices paid by handlers to pro- 
ducers, in most instances, do not equal the use value of the milk. 
Under the Act necessary adjustments are made through a pro- 
ducer-settlement fund administered by the Market Administrator. 
Handlers whose use value exceeds the blend price make payments 
into the fund, while handlers whose use value is less than the 
blend price receive payments from the fund. Balances in the fund 
are ultimately distributed to producers. There is a provision for 
payment by handlers, on a pro-rata basis, of the expense of ad- 
ministering the fund. 


For a number of years in the Philadelphia area, covered by 
Order No. 4, prices paid by handlers to producers were generally 
adjusted in movements approximating 20 cents per hundred- 
weight. Effective September 1, 1969, the Department of Agricul- 
ture abolished bracketed pricing in Order No. 4 and substituted 
a system of regulation which moved prices penny by penny each 
month. Pursuant to request of the industry in the Philadelphia 
area, a hearing was held by the Department on October 30, 1969 
following which the Department declined to change its decision. 
A petition was thereafter filed with the Department pursuant to 
§ 8c(15) (A) of the Act (7 U.S.C. § 608c(15) (A)). No hearing 
has yet been scheduled on that petition. 
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Defendant, Abbotts Dairies, a handler subject to Order No. 4, 
contending that the change from bracketed pricing was illegal 
in that there was no evidence to support the change, has since 
refused and failed to pay the full uniform price required by the 
Order to be paid for milk received from producers, and has re- 
fused and failed to pay in full its obligations to the producer- 
settlement fund, including its pro-rata share of administrative 
expense. This suit for enforcement was then instituted. Plaintiff 
contends that there is no genuine issue of fact for trial and seeks 
summary judgment in its favor. The relief sought is a permanent 
injunction requiring Abbotts to comply with the Act and the pro- 
visions of the Order, including payment of all obligations now due 
and to become due to producers and to the producer-settlement 
fund in accordance with the terms of the Order. In the alternative 
plaintiff seeks a preliminary injunction requiring Abbotts to com- 
ply fully with the Order pending any further proceedings which 
might be required herein. Defendant has countered with a motion 
for summary judgment in its favor, asserting also that there is 
no genuine issue of fact for trial and contending that the change 
in pricing was invalid. 


Discussion. 
Section 8a(6) of the Act provides: 


“(6) The several district courts of the United States are 
vested with jurisdiction specifically to enforce, and to pre- 
vent and restrain any person from violating any order, regu- 
lation, or agreement, heretofore or hereafter made or issued 
pursuant to this chapter, in any proceeding now pending or 
hereafter brought in said courts.” 7 U.S.C. § 608a(6). 


It is clear that in enforcement proceedings under that section, 
the defendant may not raise as a defense, and the court may not 
inquire into, matters touching upon the merits of the order sought 
to be enforced. United States v. Ruzicka, et al., 329 U.S. 287 
(1946). Administrative procedures, subject to judicial review, 
for attacking orders on their merits have been provided in § 
8c(15) of the Act, subject to the express limitation by Congress 
that 


“The pendency of proceedings instituted pursuant to this 
subsection (15) shall not impede, hinder, or delay the United 
States or the Secretary of Agriculture from obtaining relief 
pursuant to section 608a(6) of this title. Any proceedings 
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brought pursuant to section 608a(6) of this title . . . shall 
abate whenever a final decree has been rendered in proceed- 
ings between the same parties, and covering the same subject 
matter, instituted pursuant to this subsection (15).” 7 U.S.C. 
§ 608c (15) (B) 


By its motion for summary judgment, Abbotts seeks to bypass 
the § 8c(15) procedure for attacking the validity of the Order, 
but its effort must fail. United States v. Ruzicka, et al., supra; 
United States v. Ideal Farms, Inc., 262 F.2d 334 (3d Cir. 1958). 
There is no issue of fact in this enforcement proceeding. Defen- 
dant is concededly a handler subject to Order No. 4 and has ad- 
mittedly not made payments in accordance with the Order. Plain- 
tiff is, therefore, entitled to judgment in its favor requiring de- 
fendant to comply with the Order. 


Defendant Abbotts has asked, as an alternative to its motion 
for judgment in its favor, that if it be required to make the pay- 
ments in accordance with the Order pending disposition of the 
§ 8c(15) petition, that it be permitted to make the payments into 
court rather than to producers and to the producer-settlement 
fund. The basis for the request is that the identity of producers 
changes from time to time, and if it be ultimately determined 
that Abbotts is correct in its assertion that the change in pricing 
was invalid, it may be unable to recoup overpayments, or recoup- 
ment of overpayments may fall inequitably on producers who 
were not participants at the time the overpayments were made, 
and therefore did not receive the benefit of the overpayments. 


There does appear to be authority that it is within the court’s 
discretion to refuse to issue a preliminary injunction requiring 
disputed payments to be made pending disposition of the § 8c(15) 
proceedings [United States v. Brown, 331 F.2d 362 (10th Cir. 
1964)] or to require segregation of the disputed payments 
[United States v. Lehigh Valley Cooperative Farmers, 161 F. 
Supp. 885 (E.D. Pa. 1957) ; see also Zuber, et al. v. Allen, et al., 
396 U.S. 168 (1969)]. I am satisfied, however, that there is no 
need for segregating the payments here. Abbotts will be adequate- 
ly protected if the attack on the Order is ultimately upheld. There 
appears to be adequate provision within the workings of the 
producer-settlement fund for repayments or credits for such 
amounts as may be determined to have been overpaid to the fund. 
It is true that there may be some harm to Abbotts from overpay- 
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ments to producers who may not be participants at the time it 
has been determined that overpayments were in fact made, but 
this is a harm which would fall upon all handlers. To accede to 
Abbotts’ request to segregate its payments would grant to it an 
unwarranted competitive advantage over the other handlers sub- 
ject to Order No. 4. The purposes of the Act would more properly 
be served by requiring the payments to be made without segrega- 
tion. United States v. Ruzicka, et al., supra. The request to permit 
payments to be made into the registry of the court is denied. 


Relief. 


It would be in order to grant a permanent injunction requiring 
Abbotts to comply with the Act and with Order No. 4, and to pay 
all sums now due and to become due, except that Abbotts has 
made a charge that the Secretary of Agriculture has been guilty 
of unwarranted delay in processing the § 8c(15) petition. I have 
no way of knowing, at this juncture, whether there has been any 
unusual delay, and if so, whether there may be justification for it. 
Out of an excess of caution, however, I will not issue a permanent 
injunction but will, instead, issue a preliminary injunction pend- 
ing administrative disposition of the § 8c(15) petition, retaining 
jurisdiction for the limited purpose of determining whether 
equitable relief should be withheid from plaintiff at any point for 
unconscionable delay in the administrative processing of the peti- 
tion. 


A form of order may be submitted upon notice. 
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(No. 13,286) 
In re LouIs RoMOFF. CEA Docket No. 166. Decided July 7, 1970. 
Stay order—After order on stipulation 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


Respondent has filed a petition for reconsideration of the part 
of the order entered June 12, 1970, ordering contract markets to 
refuse trading privileges to respondent for a period of 30 days. 


Pending action upon the petition, the part of the order referred 
to above is stayed. 


(No. 13,287) 
In re LOUIS ROMOFF. CEA Docket No. 166. Decided July 30, 1970. 
Consent order vacated—On motion of respondent—Answer to be filed 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


On June 12, 1970, an order was entered in this disciplinary pro- 
ceeding under the Commodity Exchange Act (7 U.S.C. Ch. 1). 
Respondent did not file an answer to the complaint but by stipula- 
tion agreed to the entry of the order. 


The order in part required that the contract markets under the 
act refuse respondent all trading privileges for a period of 30 
days, such refusal to apply to all trading done and all positions 
held by respondent “directly or indirectly”. 
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On July 6, 1970, respondent filed a petition to reconsider the 
order. The petition recites that respondent owns fifty percent of 
the capital stock of Golden Bear Produce Distributors, Inc., and 
Luer Packing Company, Inc. and that Sam Perricine owns the 
other fifty percent of each of the two corporations. The petition 
goes on to state that Luer enters into long-term commitments to 
supply bacon to customers, that Golden Bear or Luer hedges for 
Luer in the frozen pork belly futures market and that such hedg- 
ing for the benefit of Luer is necessary in Luer’s business. 


The petition relates that Commodity Exchange Authority rep- 
resentatives have informed respondent that the order entered 
reaches any futures contracts in regulated commodities entered 
into by Golden Bear or Luer by virtue of the word “indirectly” 
in the order. The order was stayed pending action upon the peti- 
tion. 


Respondent says that he did not understand when he signed the 
stipulation that the refusal of trading privileges would cover 
futures trading by Golden Bear or Luer. He asks that the consent 
order be set aside or that there be provided an exemption for 
bona fide hedging by Luer or by Golden Bear for the benefit of 
Luer. 


In view of respondent’s belief that the stipulated order would 
not reach the futures trading of the two corporations, respond- 
ent’s request to set aside the order entered should be granted. 
The order of June 12, 1970, is vacated. Respondent shall file an 
answer to the complaint within 20 days after service of a copy of 
this order. 
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(No. 13,288) 


LEON MARX, d/b/a MARX BROS. v. CLIFFORD (JOE) CLARK, and 
Roy R. CHANEY’S AUCTION SALE, INC. P&S Docket No. 4178. 
Decided July 2, 1970. 


Acceptance—Liability 


In a joint venture where respondents did not give notice of rejection of a 
load of cattle purchased from complainant, both respondents are jointly 
and severally liable to complainant for the full purchase price. 


Taustine, Post, Berman, Fineman & Kohn, Louisville, Ky., for complainant. 
George J. Cambiano, Morrilton, Ark., for respondents. 
John J. Casey, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on March 25, 1969, complainant claimed reparation 
in the amount of $657.97, alleging that certain cattle were sold by 
him to respondents, that complainant received payment therefor 
in the amount of $8,384.38, that this amount was “$657.97 less 
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than the amount of our invoice to them,” and that respondents 
“declined to send the remaining payment for the cattle.” 


Copies of the complaint and the investigation report, prepared 
by the Packers and Stockyards Administration of this Depart- 
ment, and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
on May 9, 1969. A copy of the investigation report was served on 
complainant on the same day. 


Respondents filed an answer on May 28, 1969. Inasmuch as 
none of the parties requested an oral hearing the proceeding was 
handled under the “shortened procedure” provided by the rules 
of practice (9 CFR 202.53, 202.17). 


FINDINGS OF FACT 


1. Complainant Leon Marx, an individual doing business as 
Marx Bros., at all times material herein, engaged in business as a 
dealer at Louisville, Kentucky, buying and selling livestock in 
commerce for his own account, and was so registered with the 
Secretary of Agriculture under the Act. 


2. Respondent Clifford (Joe) Clark, an individual, at all times 
material herein engaged in business as a dealer at Morrilton, 
Arkansas, buying and selling livestock in commerce for his own 
account, and was so registered with the Secretary of Agriculture 
under the Act, and was an employee of respondent Roy R. 
Chaney’s Auction Sale, Inc. 


8. Respondent Roy R. Chaney’s Auction Sale, Inc., a corpora- 
tion, at all times material herein engaged in business as a market 
agency at Morrilton, Arkansas, selling livestock in commerce on 
a commission basis, and was so registered with the Secretary of 
Agriculture under the Act. 


4, On or about March 3, 1969, respondent Clifford (Joe) Clark, 
acting for himself and for respondent Roy R. Chaney’s Auction 
Sale, Inc. as joint adventurers, placed an order with complainant 
for “a load” of cattle similar to certain other cattle which one 
Scroggins had previously purchased from complainant. No price 
was agreed upon. 


5. On March 6, 1969, 81 cattle were loaded by complainant at 
Louisville, Kentucky on a truck sent by respondents, and trans- 
ported to Morrilton, Arkansas. Complainant issued three invoices 
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showing a total of 81 cattle sold to “Joe Clark” for a total price 
of $9,042.35. 


6. On March 12, 1969, without giving complainant any notice 
of rejection, respondents sold some of the cattle to persons un- 
known, sold some of the cattle to relatives of respondent Clifford 
(Joe) Clark, and respondent Clifford (Joe) Clark took some of 
the cattle himself. Complainant was sent a check on the bank ac- 
count of respondent Roy R. Chaney’s Auction Sale, Inc., for 
$8,384.38. 


7. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Failure to pay the full purchase price for livestock purchased 
in commerce is a violation of the Act unless such failure is justi- 
fied. Grischott v. Willard, 28 A.D. 423 (1969). It is undisputed 
that the cattle were sold by respondents before complainant was 
notified that the cattle were not in accord with respondents’ order. 
Such exercise of dominion and control over the cattle constituted 
an acceptance of the cattle. Southwest Cattle Co. v. Betts, 28 A.D. 
426 (1969). 


In an affidavit which is contained in the investigation report, 
respondent Clifford (Joe) Clark stated in part, “I work with the 
Roy R. Chaney’s Auction Sale, Inc. in Morrilton. I start cattle at 
the sale and I receive a percentage of the profits as my pay.” 


In another affidavit which is contained in the investigation re- 
port, Harry R. Martin, an employee of complainant Leon Marx, 
stated in part, “Mr. Clark [respondent Clifford (Joe) Clark] 
asked me if I could buy him a load of stocker and feeder cattle. 
I advised him that I could get him a load, but the cost would be 
fairly high. He said that it would be okay. He stated that their 
runs were light and they need cattle to sell through their auction 
to keep the buyers coming. He stated that if the cattle lost them 
$300 to $400 that it would be alright.” 


The evidence establishes that when respondent Clifford (Joe) 
Clark contacted complainant’s employee Martin and ordered the 
cattle, he was acting for himself and for respondent Roy R. 
Chaney’s Auction Sale, Inc., in a joint adventure, to obtain cattle 
to sell and thus to encourage buyers to frequent the auction sale 
in which both respondents shared in the profits. 
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“Tt is unnecessary to define precisely the term ‘joint adventure’ 
but suffice it to say that it is an association of two or more persons 
to carry out a single business enterprise for profit .... A joint 
adventure can exist only by agreement of the parties .... The 
agreement may be found in the mutual acts and conduct of the 
parties .. . While courts do not treat joint adventure in all re- 
spects as identical with a partnership, it is so similar in its nature 
and in the contractual relations created thereby that the rights 
and liabilities as between the adventurers are governed practically 
by the same rules that govern partnerships.” Stricklin v. Parsons 
Stockyard Company, 388 P. 2d 824, 827 (Kan., 1964); see also 
C. J. S., Joint Adventures §§ 1, 2. 


“[The contract whereby two parties form a joint adventure] 
need not be express, but may be implied in whole or in part from 
the acts and conduct of the parties... .” C. J. S., Joint Adventures 
§ 3. 


“It has been announced as a general rule that the law applicable 
to partnerships applies to questions arising between members of 
a joint adventure and third persons. In accordance with this rule, 
the law applicable is that of principal and agent with respect to 
matters within the scope of the joint enterprise, and in this re- 
gard the act of one joint adventurer in general binds his associ- 
ates....” C.J. S., Joint Adventures § 13. 


We have previously held that where one of two partners pur- 
chases livestock in commerce in behalf of the partnership, both 
partners are jointly and severally liable for the price thereof and 
can be so held in a reparation proceeding such as this one. L. W. 
Gardner Co. v. Chlarson et al., 27 A.D. 1495 (1968). See Lizer v. 
Peters, P. & S. Docket No. 4175, 29 A.D. 402 (1970) for discus- 
sion of authority to issue reparation orders against dealers. 


On the basis of the record we must conclude that, complainant 
having received $8,384.38, respondents are jointly and severally 
liable to him for the balance, $657.97, of the $9,042.35 price of 
the cattle. 


ORDER 


Within 30 days from the date of this order, respondents Clif- 
ford (Joe) Clark and Roy R. Chaney’s Auction Sale, Inc., shall 
pay to complainant, as reparation, the sum of $657.97 with in- 
terest thereon at the rate of eight percent per annum from May 1, 
1969 until paid. 


Copies hereof shall be served upon the parties. 
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(No. 13,289) 


In re ALSBROOKS-GUILBEAU STOCKYARDS, INC. P&S Docket No. 
4311. Decided July 7, 1970. 


Deficit in shippers’ proceeds account—Cease and desist—Consent order 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to deposit shippers’ proceeds promptly and issuing 
untrue or incomplete accounts of sale and scale tickets. 

Joseph W. Sharp for complainant. 

C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on April 2, 1970, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.). 


On June 8, 1970, respondent filed an amended answer in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions, 
for the purpose of this proceeding only, based upon the allega- 
tions in the complaint. 


Respondent has submitted a current reconciliation of its cus- 
todial account for shippers’ proceeds showing such account to be 
currently in balance. Complainant has verified such reconciliation 
and has recommended that the cease and desist order consented 
to by respondent be issued, and that respondent not be suspended 
as a registrant under the Act. 


FINDINGS OF FACT 


1. (a) Alsbrooks-Guilbeau Stockyards, Inc., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
places of business located at Baton Rouge, Louisiana, and Opelous- 
as, Louisiana. 
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(b) Respondent is, and at all times material herein was, 
engaged in the business of conducting and operating the Als- 
brooks-Guilbeau Stockyards, Inc. stockyards, posted stockyards 
under the Act, hereinafter referred to as the stockyards. 


(c) Respondent is, and at all times material herein was, 
engaged in the business of selling livestock in commerce on a 
commission basis at the stockyards. 


(d) Respondent is, and at all times material herein was, 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency to sell 
livestock in commerce. 


2. Respondent, on the dates of October 4, 1969 and October 31, 
1969, at its stockyard in Baton Rouge, Louisiana, failed to main- 
tain and use properly its custodial account for shippers’ proceeds, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners or consignors 
of livestock, in that: 


(a) As of October 3, 1969, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $84,693.99, and had to offset such checks, cash in 
said bank account in the amount of $28,793.32, no deposits in 
transit, and no current proceeds receivable, resulting in a de- 
ficiency of $55,900.67 in funds available to pay shippers’ proceeds; 


(b) As of October 31, 1969, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $99,965.18, and had to offset such checks, cash in 
said bank account in the amount of $53,755.10, deposits in transit 
in the amount of $33,675.65, and no current proceeds receivable, 
resulting in a deficiency of $12,534.43 in funds available to pay 
shippers’ proceeds. 


3. Respondent, on the dates of September 30, 1969 and Novem- 
ber 4, 1969, at its stockyard in Opelousas, Louisiana, failed to 
maintain and use properly its custodial account for shippers’ pro- 
ceeds, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of livestock, in that: 


(a) As of September 30, 1969, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $50,816.34, and had to offset such checks, cash in 
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said bank account in the amount of $37,631.18, no deposits in 
transit, and no current proceeds receivable, resulting in a defi- 
ciency of $13,185.16 in funds available to pay shippers’ proceeds. 


(b) As of November 4, 1969, respondent had outstanding 
checks drawn on its custodial account from shippers’ proceeds in 
the amount of $52,706.76, and had to offset such checks, cash in 
said bank account in the amount of $52,044.48, no deposits in 
transit, and no current proceeds receivable, resulting in a defi- 
ciency of $662.33 in funds available to pay shippers’ proceeds. 


4, Respondent, on October 1, 1969, in connection with its live- 
stock operations at Opelousas, issued accounts of sale to consignors 
of livestock, which, in addition to omitting names of consignors, 
showed mere initials, first names, or name or initial-numeral des- 
ignations as the purchasers of the livestock, instead of the true 
and correct names of the purchasers, copies of which incomplete 
or otherwise incorrect accounts of sale were retained as part of 
respondent’s books and records. 


5. Respondent, on October 1, 1969, issued to consignors of live- 
stock incomplete scale tickets which failed to set forth all informa- 
tion required by the regulations, in that such scale tickets did not 
show the dates of the weighings, the names of the consignors of 
livestock, or the name or initials of the person who weighed the 
livestock, copies of which were retained as part of respondent’s 
books and records. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2 and 3 here- 
in, respondent has wilfully violated sections 307 and 312(a) of 
the Act (7 U.S.C. 208, 213(a)) and section 201.42 of the regula- 
tions (9 CFR 201.42). 


By reason of the facts set forth in finding of fact 4 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act, 
supra, and section 401 of the Act (7 U.S.C. 221) and 201.43 of 
the regulations (9 CFR 201.43). 


By reason of the facts set forth in finding of fact 5 herein, re- 
spondent has wilfully violated sections 307, 312(a) and 401 of 
the Act, supra, and sections 201.49 and 201.73-1 of the regulations 
(9 CFR 201.49, 201.73-1). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 
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ORDER 


Respondent, its officers, directors, agents and employees, direct- 
ly or through any corporate or other device, shall cease and desist 
from: 


(1) Failing to deposit in its “Custodial Account for Shippers’ 
Proceeds” within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from sales of consigned stock; 


(2) Failing to otherwise maintain its “Custodial Account for 
Shippers’ Proceeds” in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42) ; 


(3): Issuing accounts of sale to consignors of livestock which 
fail to show the true and correct names of purchasers; and 


(4) Issuing to consignors of livestock scale tickets which fail 
to set forth all information required by the regulations. 


Respondent shall keep accounts and records which fully and 
correctly disclose all transactions involved in its business under 
the Act including, among other things, copies of accounts of sale 
which show the names of the purchasers and sellers of livestock 
and copies of scale tickets containing all information required by 
the regulations. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served on the parties. 


(No. 13,290) 


In re ARNOLD FAIRBANK, d/b/a ARNOLD FAIRBANK CATTLE 
COMPANY. P&S Docket No. 3683. Decided July 10, 1970. 


Stay order vacated—After court decision affirming 27 A.D. 1371 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), an order was issued November 
1, 1968, in part, suspending respondent and a successor corpora- 
tion as registrants under the act for a period of six months. Re- 
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spondent and the successor corporation filed an appeal of the order 
of November 1, 1968, in the United States Court of Appeals for 
the Ninth Circuit, and on December 30, 1968, the suspension con- 
tained in the order of November 1, 1968, was stayed pending the 
outcome of the court appeal. On May 8, 1970, the Court affirmed 
the order of November 1, 1968, and subsequently denied a motion 
for a stay of the judgment. Accordingly, the stay order of De- 
cember 30, 1968, is hereby vacated and the suspension of respon- 
dent and the successor corporation as registrants under the act 
for a period of six months contained in the order of November 1, 
1968, shall be effective August 10, 1970. 


(No. 13,291) 


HAYS LIVESTOCK COMMISSION COMPANY, INC. v. MALY LIVESTOCK 
COMMISSION Co., INC., and GLEN WENZL, d/b/a WENZL CAT- 
TLE COMPANY. P&S Docket No. 4045. Decided July 10, 1970. 


Petition for reconsideration—Dismissed 


As the order of March 6, 1970, is supported by the evidence and the law 
applicable thereto, respondent Maly’s petition for reconsideration is dis- 
missed, and the order of March 6, 1970, is reinstated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on March 6, 1970, in which respondents were ordered to 
pay, jointly and severaliy, the sum of $23,514.73, with interest 
thereon at the rate of 6% from December 1, 1967 until paid. Re- 
spondent Maly, on March 23, 1970, filed a petition to rehear, re- 
argue and reconsider the case and complainant has filed an answer 
to the petition. The order was stayed on April 22, 1970, pending 
the issuance of a further order in this proceeding. 


In the Decision and Order of March 6, 1970 it was found, 
inter alia, that for a period of several years respondents had es- 
tablished a course of dealings whereby Glen Wenz] shipped live- 
stock to Maly, paying for them with customer’s drafts drawn on 
Maly; that the complainant relied on this arrangement in selling 
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188 head of livestock to Wenzl and accepting drafts drawn on 
Maly for the purchase price, after taking the further precaution 
of telephoning Maly; and that since complainant relinquished 
possession of the livestock on the expectation of payment from 
Maly, a failure by Maly to so pay is unjust and unreasonable 
under the Act. 


Respondent Maly in its petition asserts various errors with re- 
spect to procedure, evidence, conclusions and law in the matter. 
The majority of the errors alleged are based on assertions that 
specific findings of fact and conclusions were not based on suffi- 
cient competent evidence in the record. These assignments of 
error with respect to whether certain findings or conclusions are 
supported by the evidence are too numerous to discuss here specifi- 
cally, although each allegation of error has been carefully con- 
sidered, after a thorough review of the transcript of hearing and 
the official file. It must be concluded after such review and recon- 
sideration that the findings and conclusions are indeed based on a 
preponderance of competent evidence and there is no basis for re- 
hearing or reargument on these matters. 


With respect to the remaining assertions, Maly submits initially 
that error was committed in denying Maly’s pre-hearing request 
for discovery. The rules of practice under the Act (9 CFR Part 
202) do not provide for discovery and the denial of respondent 
Maly’s request was not in error. See e.g., In re Rosenthal Packing 
Company, 19 A.D. 971, 975 (1960). Cf., Knapp-Sheriff-Koellye v. 
Mendelson-Zeller Co., 18 A.D. 508 (1959) ; In re Cargill, Incorpo- 
rated, and Erwin E. Kelm, 12 A.D. 1109 (1953). Moreover, there 
was no showing whatsoever of prejudice to Maly, especially since 
it received sworn affidavits by complainant’s witnesses prior to 
oral hearing. 


Respondent Maly objects to the receipt into evidence of the in- 
vestigation report. The rules, 9 CFR 202.40, provide for the in- 
vestigation report to become a part of the record, with opportunity 
to submit evidence in rebuttal, which Maly was afforded. There 
is no showing that any of the findings in the final decision were 
based on any part of the investigation report which would other- 
wise be inadmissible evidence or that any portion of the investiga- 
tion report was rebutted by competent evidence. All findings are 
supported by evidence received at the oral hearing in a manner 
consistent with the rules of practice. 
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Error is asserted with respect to the receipt into evidence of 
testimony and evidence from other related reparation cases per- 
taining to respondent Maly. Since the hearing examiner was the 
same for all hearings, and Maly’s attorney was present and able 
to cross-examine all witnesses, there appears to be no prejudice to 
Maly when certain aspects of other related proceedings were re- 


ceived in this proceeding upon a showing of relevance and mate- 
riality. 


Next in issue is the allegation that the Secretary does not have 
jurisdiction over this matter, support for which Maly cites three 
district court cases. Respondent Maly fails to recognize that the 
cases cited by it (McClure v. E. A. Blackshere Company, 231 F. 
Supp. 678 (1964) ; Louis v. Goldsborough, et al., Civil No. LR 638- 
C-94 (E. D. Ark., Oct. 16, 1964) ; Guenther v. Morehead, 272 F. 
Supp. 721 (1967) ) involve the issue of whether the Secretary has 
jurisdiction to issue reparation awards against “dealers” who are 
not subject to previously issued cease and desist orders. There is 
no question in these cases that the Secretary would have such 
jurisdiction if the parties were market agencies. Maly is ad- 
mittedly a market agency and it was in connection with its busi- 
ness as a market agency that the claim here arose. If Maly means 
to cite the three district court cases as support for an argument 
that the Secretary has no jurisdiction over the subject matter 
(rather than the person), the cases it cites do not stand for such 
a proposition; they are merely concerned with a specific jurisdic- 
tional question involving certain persons. Furthermore, Maly fails 
to cite any of the many cases which uphold the Secretary on the 
issue of whether the Secretary has jurisdiction over the subject 
matter, albeit involving dealers. See e.g., Branscome v. Schone- 
weis, 361 F. 2d 717 (C. A. 7) ; Bottorff v. Ault, 374 F. 2d 832 (C. 
A. 7). 


There is thus no merit to Maly’s claim that the Secretary is 
lacking in jurisdiction in this matter. Nor is the Secretary re- 
quired to follow the substantive law of the State in which the 
transaction occurred. What is an unfair practice under the Act is 
not necessarily a violation of any State law. Even when there is 
a pending action in the State courts, the Secretary has jurisdiction 
to decide whether there nas been a violation of the Packers and 
Stockyards Act. See Riley v. Billy Bode, 24 A.D. 160 (1965) ; 
Bales Continental v. Perrion, 28 A.D. 127 (1969). 


All contentions of Maly presented for the record have been con- 
sidered whether or not specifically mentioned herein, and it is 
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concluded that after a careful examination of the record and a 
review of the findings and conclusions relating to respondent 
Maly’s contentions, no changes in such findings and conclusions 
should be made. Accordingly the Decision and Order of March 6, 
1970, is reinstated. 


(No. 13,292) 


In re ROBERT A. LAYNE. P&S Docket No. 4290. Decided July 13, 
1970. 


Insolvency—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks or drafts in payment of 
livestock purchased and failing to pay when due for such livestock, and 
suspending him as a registrant under the act until no longer insolvent. 
Respondent is also ordered to keep required records. 


James E. Andrews for complainant. 
William D. Aiken, Sunnyside, Wash., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 24, 1970, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On July 17, 1970, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions, 
for the purpose of this proceeding only, based upon the allegations 
contained in the Complaint. Complainant has recommended that 
the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Robert A. Layne, hereinafter referred to as the respon- 
dent, is an individual whose address is Route 1, Box 43, Prosser, 
Washington. 


(b) Respondent at all times material herein was engaged in 
the business of buying and selling livestock in commerce for his 
own account. 


(c) Respondent is, and at all times material herein was, 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of May 23, 1969, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $20,823.52 and current assets totaling 
about $1,455.72 resulting in an excess of current liabilities over 
current assets of approximately $19,367.80. 


(b) Respondent’s current liabilities as of June 23, 1969, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $19,430.30 and current assets totaling 
about $932.71 resulting in an excess of current liabilities over 
current assets of approximately $18,497.59. 


(c) Respondent’s current liabilities presently exceed his cur- 
rent assets. 


3. Respondent, during the period from on or about May 23, 
1969, through on or about June 23, 1969, engaged in business as a 
dealer in commerce, notwithstanding the fact that during such 
period his current liabilities exceeded his current assets. 


4. Respondent, during the period from November 7, 1968, to 
June 4, 1969, in seven separate transactions as set forth in para- 
graph IV of the Complaint, purchased livestock in commerce and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because respon- 
dent did not have sufficient funds on deposit in the account upon 
which such checks were drawn. 


5. Respondent, on or about the dates and in the transactions 
referred to in Finding of Fact 4 above, purchased livestock in 
commerce and failed to pay, when due, the full amount of the 
purchase price for such livestock. As of January 15, 1970, there 
remained unpaid by respondent a total of $16,989.63 for the live- 
stock purchases referred to in Finding of Fact 4 above. 
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6. Respondent, in connection with his business as a dealer, fail- 
ed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business under 
the Act in that respondent failed to keep and maintain (1) a 
general ledger of accounts showing assets, liabilities, and net 
worth; (2) a cash receipts and cash disbursements journal; (3) 
a purchase and sales journal; (4) copies of sales invoices and 
scale tickets; and (5) cancelled checks. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218 (a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218 (a)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.43(b) of the regulations (9 CFR 201.43(b) ). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 
ORDER 
Respondent shall cease and desist from: 


1. Operating as a livestock dealer in commerce while his cur- 
rent liabilities exceed his current assets; 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they were drawn to pay 
such checks or drafts; and 


3. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 








794 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 794 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act, including among others, a general ledger 
of accounts showing assets, liabilities, and net worth, a cash re- 
ceipts and cash disbursements journal, a purchase and sales 
journal, copies of sales invoices and scale tickets, and cancelled 
checks. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after the 
30 day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,293) 


In re RONALD H. SPENCER, d/b/a S&M LIVESTOCK SALES. P&S 
Docket No. 4327. Decided July 15, 1970. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order suspending him as a regis- 
trant under the act until he complies fully with the bonding requirements. 


Ray Stoddard for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on May 26, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
bonding provisions of the Act and the regulations thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
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the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner and consents to the issuance of a specified 
order, with findings and conclusions, for the purpose of this pro- 
ceeding only, based on the allegations contained in the complaint. 
Complainant has recommended that the order consented to be 
issued. 


FINDINGS OF FACT 


1. (a) Ronald H. Spencer, d/b/a S&M Livestock Sales, herein- 
after referred to as the respondent, is an individual with his 
principal place of business located at Mora, Minnesota. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the S&M Livestock Sales stockyard, a posted stockyard under 
the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was termi- 
nated on April 15, 1970. Respondent was notified by certified mail 
on or about April 1, 1970, that if he continued his livestock opera- 
tions without bond coverage, as required under the Act and the 
regulations, he would be in violation of section 312 of the Act and 
sections 201.29 and 201.30 of the regulations promulgated there- 
under. Notwithstanding such notice, respondent has continued to 
engage in the business of a market agency selling livestock on 
commission, without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)), and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29, 201.30). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, such order will be issued. 








796 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 796 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments a supplementary order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,294) 


In re TUPELO STOCK YARD, INC. P&S Docket No. 4330. Decided 
July 16, 1970. 


Deficit in shippers’ proceeds account—Sale of consigned livestock 
to employees—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from using shippers’ proceeds for unauthorized purposes and per- 
mitting employees to purchase livestock consigned to respondent for 
sale on a commission basis. 


James E. Andrews for complainant. 
Mitchell, Rogers and Eskridge, Tupelo, Miss., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on June 10, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 
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On June 29, 1970, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions, 
for the purpose of this proceeding only, based upon the allegations 
contained in the Complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Tupelo Stock Yard, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at 212 Elizabeth Street, Tupelo, Mississippi, 38801. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Tupelo Stock Yard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling live- 
stock in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce, and as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, during the period from December 1, 1969, 
through March 3, 1970, failed to maintain and use properly its 
custodial account for shippers’ proceeds, thereby endangering 
the prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that: 


(a) As of January 2, 1970, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $340,290.93 and a shortage in said bank account of 
$69,358.00, and had, to offset said checks and shortage, cash on 
hand in the amount of $105,785.28, deposits in transit in the 
amount of $83,978.34, and current proceeds receivable of 
$121,326.39, resulting in a deficiency of $98,558.92 in funds avail- 
able to pay shippers’ proceeds. 


(b) As of January 31, 1970, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $416,432.59 and a shortage in said bank account 
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of $34,463.83, and had, to offset said checks and shortage, cash 
on hand in the amount of $107,115.47, deposits in transit in the 
amount of $175,713.74, and current proceeds receivable of 
$71,348.63, resulting in a deficiency of $96,718.58 in funds avail- 
able to pay shippers’ proceeds. 


(c) As of February 28, 1970, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $394,012.25, and had, to offset such checks, cash in 
said bank account in the amount of $133,520.85, current proceeds 
receivable in the amount of $180,381.30, and deposits in transit 
of $78,686.86, resulting in a deficiency of $1,423.24 in funds avail- 
able to pay shippers’ proceeds. 


(d) Such deficiencies were due, in part, to respondent’s use 
of custodial funds for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to ship- 
pers. Respondent during the period from December 1, 1969, to 
March 3, 1970, in 16 separate transactions as set forth in para- 
graph II of the Complaint, issued checks drawn on its custodial 
account for shippers’ proceeds for purposes of its own. 


3. Respondent, at the stockyard, during the period from De- 
cember 3, 1969, to February 25, 1970, in 19 separate transactions 
as set forth in paragraph III of the Complaint, and in divers 
other transactions during such period, in connection with the 
auction sales of livestock, permitted the ringman and auctioneer 
to purchase livestock for their own accounts, which livestock had 
been consigned to respondent for sale on a commission basis. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and sections 201.40, 201.41 and 201.42 
of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)) and section 201.57(a) of the regula- 
tions (9 CFR 201.57 (a) ). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 
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ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations under the Act, shall cease and desist 
from: 


1. Using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, and mak- 
ing such other use of shippers’ proceeds in its possession or con- 
trol as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto; 


2. Failing to otherwise maintain its custodial account for ship- 
pers’ proceeds in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42) ; and 


38. Permitting its ringman, auctioneer, or other employees 
whose duties in connection with the selling of livestock by auction 
involve the making of determinations or decisions directly affect- 
ing the interests of consignors to purchase for any purpose for 
their own account livestock consigned to respondent for sale on a 
commission basis. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 18,295) 


JAMES O. HUNT v. KNOXVILLE COMMUNITY SALES Co., INC., AND 
GARY WESSEL. P&S Docket No. 4227. Decided July 16, 1970. 


Contract—Feeder pigs—Weights—Counter-offer—Dismissal 


Where complainant delivered animals which did not conform to the contract 
and where complainant accepted respondent Knoxville’s counter-offer to 
sell the animals and the net amount received from the sale thereof was 
less than the amount specified in the counter-offer, complainant is not 
entitled to any further money from Knoxville and the complaint is dis- 
missed. 
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Disclosed agent—Dismissal 


Where respondent Wessel acted as disclosed agent in the transaction, the 
complaint as to respondent Wessel is dismissed. 


Complainant pro se. 
Ronald Henson, Barash & Stoerzbach, Galesburg, Illinois, for respon- 
dents. 
Hugh L. Cannon, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on July 16, 1969, complainant seeks reparation in the 
sum of $811.00, alleging that he sold 261 pigs to Knoxville Com- 
munity Sales Co., Inc., through its agent Gary Wessel, for 
$4,811.00; that respondent Wessel had paid only $4,000.00, thus 
leaving an $811.00 balance due. 


On September 12, 1969, a copy of the complaint and a copy of 
the investigation report, prepared by the Packers and Stockyards 
Administration of the Department and filed in the proceeding 
pursuant to Section 202.40 of the Rules of Practice (9 CFR 
202.40), were served upon each respondent. On September 13, 
1969, a copy of the investigation report was served upon the 
complainant. 


Respondents filed an answer on September 22, 1969, denying 
the allegations in the complaint and requested an oral hearing. 
An oral hearing was held in Quincy, Illinois, on April 28, 1970. 
Hugh L. Cannon, Office of the General Counsel of this Depart- 
ment, served as Presiding Officer. The complainant represented 
himself and respondents were represented by Ronald Henson, 
Attorney, Galesburg, Illinois. Five witnesses testified. Respon- 
dents filed proposed findings, and brief in support thereof. 


FINDINGS OF FACT 


1. Complainant, James O. Hunt, is an individual whose address 
is R. R. 2, Box 133, Buffalo, Missouri. 


2. Respondent, Knoxville Community Sales Co., Inc. (herein 
called Knoxville), Knoxville, Illinois, is an Illinois corporation 
which at all times material herein was engaged in the business 
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as a market agency, registered with the Secretary to sell livestock 
on a commission basis at the Knoxville Community Sales Co., Inc. 
stockyard, a posted stockyard under the Act. 


8. Respondent, Gary Wessel (erroneously spelled Wessels in 
the complaint and other parts of the record) West Main Street, 
Galesburg, Illinois, is an individual who at all times material 
herein was a disclosed agent of respondent Knoxville, with ap- 
parent authority to purchase, among other things, feeder pigs. 


4. On May 2, 1969, complainant, during a telephone conversa- 
tion with respondent Wessel, offered to sell Knoxville feeder pigs 
as follows: 


Number Weight Price Total 
165 40 lbs. or more $19.00 $3,135.00 
70 30 - 35 Ibs. 18.00 1,260.00 
26 25 - 30 Ibs. 16.00 416.00 

$4,811.00 


Respondent Wessel agreed on behalf of Knoxville to purchase the 
animals, provided they were as represented and good, healthy 
pigs. 


5. On May 38, 1969, complainant delivered 261 pigs to Knox- 
ville and divided them into three lots. Upon inspection and 
weighing: 


Group 1, 85 pigs, weighed 25 to 27 lbs; 
Group 2, 81 pigs, weighed 37 to 38 lbs; 
Group 38, 95 pigs, weighed 40 lbs. or more. 


6. Knoxville rejected the pigs because the number and weights 
were not as represented by complainant. Respondents offered to 
assist in reloading the animals. After some discussion, Knoxville 
offered complainant a check for $4,000, stating that the pigs 
would be sold on the next auction day and if they were sold for 
more than $4,000, the additional money would be forwarded to 
complainant; if the pigs sold for less, complainant would receive 
nothing further. 


7. Complainant accepted and cashed the $4,000 check but in- 
sisted that he receive the entire amount regardless. 


8. Respondent Knoxville, on May 5, 1969, through its auction 
facilities, sold 260 of the pigs for a gross amount of $4,009.60. 
Knoxville’s expenses were: Feed $55.00; Yardage $13.00; Com- 
mission $90.19. The net proceeds amounted to $3,851.41. One 
pig died. 
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9. Respondent Knoxville refused to make any further payment 
to complainant. 


10. The complaint was filed within 90 days of the alleged cause 
of action. 


CONCLUSIONS 


Complainant and respondent Knoxville entered into a contract 
for the sale of feeder pigs whereby complainant was to deliver 
165 pigs at $19 per hundred weight, weighing 40 pounds or more 
each, 70 pigs at $18 per hundred weight, weighing 30-35 pounds 
each, and 26 pigs at $16 per hundred weight, weighing 25-30 
pounds. 


Complainant tendered delivery of animals that substantially 
varied from the size of animals called for by the contract, thereby 
failing to tender conforming goods. Certainly, respondent Knox- 
ville had a right to inspect the animals prior to payment or ac- 
ceptance. Upon inspection, this respondent found the animals did 
not conform to the contract. The nonconformity substantially im- 
paired the value of the whole contract. Thus, Knoxville had rea- 
sonable cause to reject the animals, which it did. Grishott v. Will 
ard, 28 A.D. 428, 425 (1969). 


Complainant was given an opportunity to remove the animals 
from respondent’s premises but refused to do so. Knoxville made 
a counter-offer to pay $4,000 and to sell the pigs at its next public 
auction for complainant with any net proceeds received over 
$4,000 to be forwarded to complainant. Complainant, by his ac- 
tion of taking the check and leaving the animals, must be deemed 
to have accepted the counter-offer. Respondent sold the animals 
in a reasonably commercially acceptable manner, and after deduc- 
tion of reasonable expenses the amount received was less than 
$4,000. Complainant is thus not entitled to any further money 
from Knoxville. See Grishott v. Willard, supra, at page 425 and 
cases cited therein. 


Since respondent Wessel was acting as a disclosed agent, he 
is not liable to complainant, who admittedly from the beginning 
of negotiations looked to respondent Knoxville for payment. Cf. 
Jim Miller v. Leoti Livestock et al., 28 A.D. 1303, at 1807 (1969). 


Accordingly, the complaint should be dismissed with prejudice. 
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ORDER 


The complaint is hereby dismissed. Copies hereof shall be served 
upon the parties. 


(No. 13,296) 


In re DONNIE WAYNE NORRED. P&S Docket No. 3994. Decided 
July 20, 1970. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on October 14, 1968, suspending re- 
spondent as a registrant under the Act until such time as he fully 
complied with the bonding requirements under the Act and the 
regulations. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respondent 
as a registrant under the Act for the reason that respondent has 
fully complied with the bonding requirements under the Act and 
the regulations. 


Accordingly, the suspension of respondent as a registrant 
under the Act in the order of October 14, 1968, is hereby termi- 
nated. Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 13,297) 


In re WILLIAM J. DRAKE. P&S Docket No. 4312. Decided July 20, 
1970. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order suspending him as a 
registrant under the act until he complies fully with the bonding require- 
ments. 
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James E. Andrews for complainant. 
Herbert Douglas, Neosho, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on April 2, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On April 27, 1970, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions, 
for the purpose of this proceeding only, based upon the allega- 
tions contained in the Complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) William J. Drake, hereinafter referred to as the re- 
spondent, is an individual whose address is Seneca, Missouri 
64865. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account. 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his livestock obligations under the Act was termi- 
nated on March 8, 1967. Respondent was notified by certified mail 
on or about February 16, 1967, of such termination date and wails 
informed that if he continued his livestock operations after the 
date of such termination without bond coverage, he would be in 
violation of section 312 of the Act and sections 201.29 and 201.30 
of the regulations promulgated thereunder. Respondent was also 
informed that such a violation could result in an administrative 
action bringing about the suspension of his registration. Not- 
withstanding such notice, respondent has continued to engage in 


B. L. HANCOCK 805 
Cite as 29 A.D. 805 


the business of a dealer, buying and selling livestock in commerce 
for his own account, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments a supplementary order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,298) 


In re B. L. HANCocK. P&S Docket No. 4324. Decided July 21, 
1970. 


Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
resist from failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


James E. Andrews for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on May 15, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On June 22, 1970, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions, 
for the purpose of this proceeding only, based upon the allegations 
contained in the Complaint. 


The allegations contained in paragraph III of the Complaint 
are hereby dismissed pursuant to complainant’s motion. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. (a) B. L. Hancock, hereinafter referred to as the respon- 
dent, is an individual with his principal place of business located 
at Joplin, Missouri. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent during the period from November 3, 1969, to 
December 15, 1969, in 9 separate transactions and in divers 
other transactions during such period, as set forth in paragraph 
II of the Complaint, purchased livestock in commerce and failed 
to pay, when due, the full amount of the purchase price for such 
livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
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U.S.C. 218(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


Failing to pay, when due, the full purchase price for livestock 
purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,299) 


KENNETH A. KUEHNDORF, d/b/a BUTTER CITY CATTLE COMPANY 
v. FRANK JESSEN, EUGENE KOLBE, AND FORT DODGE LIVE- 
STOCK AUCTION, INC. P&S Docket No. 4103. Decided July 21, 
1970. 


Livestock purchases—Failure to pay—Liability 


Where respondent Kolbe ordered and took delivery of the eight cattle in issue 
and where respondent Jessen was the undisclosed principal in the trans- 
action, respondents Kolbe and Jessen are jointly and severally liable to 
complainant for the full amount of the purchase price of said cattle. 


Dismissal 


Where neither of the respondents Kolbe and Jessen acted in behalf of respon- 
dent Fort Dodge in the transaction in issue, the complaint as to respon- 
dent Fort Dodge is dismissed. 


Risk of loss—Passage to buyer 


Where complainant delivered the cattle into the hands of a carrier engaged 
by the buyer Kolbe, the risk of loss passed to the buyer thereupon and 
the loss of the one head that died must be borne by the buyer. 


Complainant and respondent Kolbe pro se. 
Howard D. Hamilton, Fort Dodge, Iowa, for respondent Jessen. 
Arthur H. Johnson, Fort Dodge, Iowa, for respondent For Dodge Live- 
stock Auction, Inc. 
Dwight R. Witt, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed May 20, 1968, it is alleged that on or about February 
21, 1968, complainant sold to the Fort Dodge Livestock Auction, 
Inc., 8 head of cattle for $1,160.00, the sale being authorized by 
Eugene Kolbe in behalf of Fort Dodge Livestock Auction, Inc. 
Frank Jessen was made a respondent because an additional 64 
head of cattle shipped by complainant on the same truck with the 
8 head here involved were paid for by Eugene Kolbe with checks 
drawn on the “Frank Jessen Dairy Account’. Complainant al- 
leges further that the 8 head in dispute subsequently were sold 
at the sales barn of Fort Dodge Livestock Auction, Inc., but that 
complainant never has been paid the $1,160.00. He claims repara- 
tion in that amount. 


Copies of the complaint and the investigation report, prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of the 
rules of practice (9 CFR 202.40), were served upon respondents 
Fort Dodge Livestock Auction, Inc., and Frank Jessen on August 
28, 1968, and upon respondent Eugene Kolbe on August 30, 1968. 
A copy of the investigation report was served upon complainant 
on August 28, 1968. 


Respondent Jessen filed an answer denying any privity between 
himself and complainant and denying that he ever received any 
of complainant’s cattle or any money from the sale of any of 
complainant’s cattle. Respondent Jessen further alleged that the 
“Frank Jessen Dairy Account” was in fact the account of Eugene 
Kolbe, and that Eugene Kolbe was the only person to draw checks 
on the account. 


Respondent Fort Dodge Livestock Auction, Inc., filed an answer 
denying any relationship with or obligation to complainant, deny- 
ing any activities whatsoever in concert with respondents Kolbe 
and Jessen in the acquisition of livestock, and asserting that its 
only interest in livestock for resale purposes was in the sale 
thereof on a commission basis as prescribed by law. 


Respondent Kolbe first filed an Objection to Jurisdiction of the 
Department and then an answer denying all allegations of the 
complaint and a motion for dismissal of the complaint as failing 
to state facts sufficient to permit any relief against him. By rul- 
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ing issued April 14, 1969, the Objection to Jurisdiction was over- 
ruled and the motion to dismiss was denied. 


All of the respondents requested an oral hearing, which was 
held in Fort Dodge, Iowa, on June 25, 1969. Dwight R. Witt of 
the Office of the General Counsel of the Department served as 
presiding officer. Respondent Frank Jessen was represented by 
Howard D. Hamilton, Fort Dodge, Iowa. Respondent Fort Dodge 
Livestock Auction, Inc., was represented by Arthur H. Johnson, 
Fort Dodge, Iowa. Complainant Kuehndorf and respondent Kolbe 
appeared in their own behalf. 


FINDINGS OF FACT 


1. The complainant, an individual doing business as Butter 
City Dairy Cattle Company, Barron, Wisconsin, was at all times 
material herein engaged in the business of buying and selling 
livestock in commerce for his own account as a dealer. 


2. Respondent Fort Dodge Livestock Auction, Inc., an Iowa 
corporation, Fort Dodge, Iowa, hereinafter called “Fort Dodge’, 
was, at all times material herein, engaged in the business of a 
dealer and market agency, registered under the Act to buy and 
sell livestock in commerce for its own account and to sell live- 
stock on a commission basis at the Fort Dodge Livestock Auction, 
Inc., Fort Dodge, Iowa, a posted stockyard subject to the provi- 
sions of the Act. 


3. Respondent Frank Jessen is an individual whose present ad- 
dress is Badger, Iowa. At all times material herein his address 
was Fort Dodge, Iowa, and he was president of Fort Dodge. 


4. Respondent Eugene Kolbe, an individual whose address is 
Route 4, Fort Dodge, Iowa, was, at all times material herein, en- 
gaged in the business of a dealer, buying and selling livestock in 
commerce for his own account. He also was employed by Fort 
Dodge as a ringman at its regular weekly auction sales at $35.00 
per sale, and as manager of its bi-weekly special dairy sales for 
which he received one percent of the net proceeds from such 
sales, 


5. On August 15, 1967, Frank Jessen and Eugene Kolbe opened 
an account in the Union Trust and Savings Bank, Fort Dodge, 
Iowa, named the “Frank Jessen Dairy Account”. Jessen deposited 
$2,000.00 in the account on that date. Kolbe never did deposit any 
of his own money in the account. The account was set up so that 
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both Jessen’s signature and Kolbe’s initials (E.L.K.) were neces- 
sary to make a check valid, but by the times material herein the 
bank was honoring checks signed in the following manner by 
Kolbe alone: “Frank Jessen by E.L.K.” The account was estab- 
lished to enable Klobe and/or Jessen to purchase livestock in 
commerce. Most of the purchases were of dairy cattle which sub- 
sequently were sold at Fort Dodge’s special dairy sale with Kolbe 
receiving a commission, but some sales were made through other 
sales barns and some sales were made privately. Some of the 
purchases were made from Fort Dodge. Proceeds from the sales 
were made payable to Kolbe, who placed them in the dairy ac- 
count. Kolbe did not personally profit directly from the dairy ac- 
count. Kolbe normally had possession of the checkbook of the ac- 
count, but he did not have access to any other of the records re- 
lating to the account. Jessen exercised all authority over the ac- 
count. On March 4, 1968, Jessen terminated Kolbe’s authorization 
to draw checks on the account. 


6. On or about February 21, 1968, Kolbe purchased 64 head of 
cattle from complainant at Barron, Wisconsin, paying for them 
with two checks drawn on the Frank Jessen Dairy Account. These 
checks were honored when they subsequently were presented for 
payment. Kolbe told complainant that if he could find some more 
good dairy heifers to put them on the truck with the 64 head and 
to call Kolbe. When the trucker engaged by Kolbe arrived to pick 
up the 64 head, he advised complainant that he had room on the 
truck for 8 more head. Complainant called Kolbe to see if it would 
be all right to put 8 more heifers on the truck. Kolbe said it was 
all right. The agreed purchase price for the 8 heifers was $140.00 
each, plus a commission of $40.00, for a total of $1,160.00. Com- 
plainant stapled an invoice for the 8 head to the health charts for 
all the cattle on the load and gave it to the trucker for delivery to 
Kolbe in Fort Dodge, Iowa. When the cattle arrived there, one of 
them was dead. The remaining 71 head were sold two days later 
through the facilities of Fort Dodge, and the net proceeds of the 
sale were paid by check to Kolbe. He deposited the check in the 
Frank Jessen Dairy Account, and the funds subsequently were 
used to pay for cattle purchased by Kolbe from persons other 
than the complainant. 


7. No payment ever has been made to complainant for the 8 
heifers, so the entire purchase price of $1,160.00 remains unpaid. 


8. The complaint was filed within 90 days of the accrual of the 
cause of action. 


aan 
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CONCLUSIONS 


Failure to pay in connection with the purchase of livestock in 
commerce constitutes an unjust practice in violation of the Act 
on the basis of which reparation may be awarded. Billings Live 
Stock Commission Company, Inc. v. Howell, 22 A.D. 793 (1963) ; 
Coltharp’s Livestock Market v. Mesecke, 28 A.D. 696 (1969). 


When Kolbe ordered the 8 heifers in question and took delivery 
of them, he became liable to pay for them, unless he was, as he 
claims, acting as an agent for a disclosed principal, and there was 
no agreement otherwise or reliance by the seller upon the credit 
of the agent. See Coltharp’s Livestock Market v. Mesecke, 28 A.D. 
696 (1969). The record indicates, however, that complainant was 
not apprised of the interest of Frank Jessen in the transaction 
but was under the impression that he was dealing solely with 
Eugene L. Kolbe. When considering Kolbe’s liability to complain- 
ant, it is not necessary to determine whether he bought the cattle 
for his own account or as agent for an undisclosed principal. If 
he was agent for an undisclosed principal, he may be held liable 
to complainant for such purchases; if he bought them for his own 
account, he would, of course, be liable to pay for them. Minot 
Livestock Auction v. Wood Brothers, 24 A.D. 459 (1965). 


When Jessen opened the Frank Jessen Dairy Account with 
$2,000.00 of his personal funds for the purpose of financing cattle 
purchases by either himself or Kolbe and then did retain all au- 
thority over the use of the account, he made Kolbe his agent, so he 


is liable as an undisclosed principal for cattle purchased by Kolbe 
through the Frank Jessen Dairy Account. Woodward Livestock 


Auction Market v. Romay, 28 A.D. 701, 704 (1969). 


The interest of Fort Dodge in the heifers not paid for was 
solely in the sale thereof on a commission basis, the net proceeds 
of the sale having been paid to Kolbe. Neither Jessen nor Kolbe 
was acting in behalf of Fort Dodge in regard to these cattle. No 
evidence was adduced upon which liability could be imposed upon 
this respondent and the complaint should be dismissed as to it. 


Since the complainant did deliver the cattle into the hands of 
a carrier engaged by the buyer Kolbe, the risk of loss of the cattle 
passed to the buyer at the time of such delivery. The carrier, who 
previously had hauled livestock for Klobe, assured complainant 
that there was sufficient room on the truck for all 72 head, so 
complainant was justified in putting the 8 extra head on the truck. 
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The loss of the one head that died must be borne by the buyer. 
Deming Cattle Sales v. Noll, 28 A.D. 1011 (1969) and cases cited 
therein on p. 1014. 


While complainant is entitled to reparation from both Jessen 
and Kolbe as noted above, satisfaction of the full amount of this 
claim from either respondent will, of course, discharge the claim. 


For a discussion of the authority to issue reparation orders 
against a dealer, see Lizer v. Peters, 29 A.D. 402, 406 (1970). 


ORDER 


Within 30 days from the date of this order, respondents Frank 
Jessen and Eugene Kolbe shall, jointly and severally, pay to com- 
plainant as reparation the sum of $1,160.00, with interest thereon 
at the rate of eight percent (8%) per annum from March 1, 1968, 
until paid. 

The complaint is dismissed as to respondent Fort Dodge Live- 
stock Auction, Inc. 


Copies hereof shall be served upon the parties. 


(No. 13,300) 


In re EDDIE C. NORMAN. P&S Docket No. 4289. Decided July 238, 
1970. 


Discriminatory payments—Guaranty of price—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from making discriminatory payments, guaranteeing the price at 
which livestock consigned to him will be sold, failing to keep adequate 
accounts and records, permitting employees to purchase livestock con- 
signed to respondent, issuing incomplete accounts of sale, permitting 
auctioneers to sell livestock for their own account, and employing dealers 
or other market agencies. 


Jerome S. Ducrest for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.). The Complaint filed by the Administrator, Packers and 
Stockyards Administration, on February 24, 1970, charges that 
respondent violated various provisions of the Act and the regula- 
tions. In his answer respondent admits the jurisdictional allega- 
tions in the Complaint and submits to the jurisdiction of the Sec- 
retary in the matter, neither admits nor denies the remaining al- 
legations, waives oral hearing and the report of the Hearing Ex- 
aminer and, for the purposes of this proceeding only, consents to 
the issuance of a specified order with findings of fact and conclu- 
sions based upon the allegations contained in the Complaint as 
the findings of fact and conclusions of the Secretary requiring 
him to cease and desist from the practices complained of in the 
Complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Eddie C. Norman, hereinafter referred to as the re- 
spondent, is an individual doing business as Schuyler County Sale 
Company, with his principal place of business located at Lan- 
caster, Missouri. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Schuyler County Sale Company stockyard, Lancaster, 
Missouri, a posted stockyard under the Act, hereinafter referred 
to as the stockyard. 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, on or about the 12 dates and in connection with 
the 23 sales transaction specified in the Complaint made discrim- 
inatory monetary payments to a number of respondent’s consign- 
ors. Such discriminatory payments were made separate from and 
in addition to the payments of the proceeds from the sale of said 
consignors’ livestock by respondent, on a commission basis, at the 
stockyard, and were made to the consignor customers by checks 
drawn on respondent’s General Account in the Bank of Kirksville, 
Kirksville, Missouri, in the amounts indicated in the Complaint. 
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8. Respondent failed to keep accounts, records and memoranda 
which fully and correctly disclosed the true reason for making the 
discriminatory payments described in Finding of Fact 2 above. 


4. Respondent, in connection with his solicitation of consign- 
ments of livestock for sale on a commission basis at the stock- 
yard during the period from January 3, through April 25, 1969, 
guaranteed to twenty-two (22) persons and firms named in the 
Complaint a minimum price at which their livestock, if consigned 
to respondent for sale on a commission basis at the stockyard, 
would be sold. 


5. (a) Respondent, at the stockyard, on or about the seven (7) 
dates and in the eleven (11) transactions specified in the Com- 
plaint and in other transactions at divers other times during the 
period from January 1, through August 31, 1969, in accounting to 
consignors for the sale of their livestock, failed to transmit or 
deliver to said consignors full, true and correct accounts of such 
sales in that respondent issued accounts of sale which showed 
mere numeral-designations as the purchasers of the livestock in- 
stead of the full, true and correct names of the purchasers. 


(b) Copies of the incomplete and incorrect accounts of sale 
issued in connection with the transactions described in Finding 
of Fact (a) above were made a part of the accounts and records 
of respondent. 


6. (a) Respondent on or about the eight (8) dates and in the 
eight (8) transactions specified in the Complaint and in other 
transactions at divers other times during the period from Janu- 
ary 1, 1969, through August 31, 1969, permitted Jasper D. Pete- 
fish, auctioneer-employee of the respondent and a registered 
dealer, to purchase, for his own account, at the stockyard, live- 
stock consigned to respondent for sale on a commission basis. 


(b) Respondent, on or about the eleven (11) dates and in 
the eleven (11) transactions specified in the Complaint and in 
other transactions at divers other times during the period from 
February 1, through July 31, 1969, when Jasper D. Petefish was 
employed by respondent as auctioneer and was auctioneering at 
respondent’s sales of consigned livestock, permitted said auction- 
eer-employee to sell livestock for his own account, at the stock- 
yard, for speculative purposes. 


(c) Respondent, at the stockyard, during the period from 
May 1, through August 15, 1969, when Jasper D. Petefish, auc- 
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tioneer-employee of respondent, was employed by respondent and 
being used as auctioneer, permitted the “‘Petefish Scale Yards”, 
a trade-name under which Jasper D. Petefish and his brother, 
John W. Petefish, operate a livestock dealer business and under 
which said Petefish brothers are registered, as partners, to buy 
and sell livestock as a dealer, to purchase hogs which had been 
consigned to respondent for sale on a commission basis for said 
“Petefish Scale Yards”. 


7. Respondent, during the period from January 1, through 
August 31, 1969, employed Jasper D. Petefish, a dealer within 
the meaning of the Act, and used Petefish as his auctioneer, not- 
withstanding that respondent had knowledge of the fact that said 
Jasper D. Petefish was engaged in buying livestock, as a dealer, 
at the stockyard. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4, 5, 6 
and 7 hereof, respondent has violated sections 304, 307, 312(a) 
and 401 of the Act (7 U.S.C. 205, 208, 213(a), 221) and sections 
201.43 (a), 201.57, 201.60, 201.64 and 201.66 of the regulations (9 
CFR 201.43 (a), 201.57, 201.60, 201.64 and 201.66). 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint and Complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent in connection with his operations as a market 
agency shall cease and desist from: 


1. Making discriminatory payments of any sort in connection 
with his market agency operations in commerce. 


2. Guaranteeing the price at which livestock consigned to him 
for sale on a commission basis will be sold. 


3. Failing to keep accounts and records which fully and cor- 
rectly disclose the reasons for making payments in connection 
with his market operations in commerce. 


4. Permitting auctioneers or other employees of respondent en- 
gaged in the actual conduct of auction sales to purchase livestock 
out of consignment for any purpose for their own accounts or the 
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account of any firm in which they have a substantial financial in- 
terest. 


5. Issuing accounts of sale which fail to show the true and cor- 
rect names of the buyer of consigned livestock. 


6. Permitting auctioneers engaged in the actual conduct of 
auction sales to sell livestock for their own account. 


7. Employing or permitting any person engaged in buying live- 
stock as a dealer or market agency, or any employee of such per- 
son, to perform any service or duty in connection with the fur- 
nishing by respondent of his services. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency, subject to the Act, including a compre- 
hensive record of all payments made to respondent’s customers 
in connections with his operations in commerce. 


(No. 13,301) 
In re R. D. BRYAN. P&S Docket No. 4209. Decided July 27, 1970. 


False weighing—Suspension of registration 


Respondent is ordered to cease and desist from weighing livestock at less 
than true and correct weights, issuing scale tickets, accounts of sale and 
making payment for livestock on the basis of such false weights and is 
suspended as a registrant under the act for a period of 30 days. 


Blaine Fielding for complainant. 
Henry, McCord, Forrester & Richardson, Tullahoma, Tenn., for respon- 
dent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 







DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), a complaint was issued against respondent charging him 
with knowingly weighing livestock purchased by him in commerce 
at his buying station at less than their true and correct weights. 
Respondent filed an answer and a hearing was held. The hearing 
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examiner issued a recommended decision and order to the effect 
that respondent had violated the act as charged and that respon- 
dent be suspended as a registrant under the act for a period of 
80 days. 


Respondent did not file exceptions to the hearing examiner’s 
recommended decision and order. Accordingly, and on the basis of 
consideration of the entire record, the hearing examiner’s recom- 
mended decision and order are adopted as the final decision and 
order herein. The order shall become effectvie on the 20th day 
after service of a copy hereof upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed August 22, 1969, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. Respondent is registered as a 
dealer under the act and is charged, in part, with knowingly 
weighing livestock purchased by him in commerce at his buying 
station at less than their true and correct weights, issuing scale 
tickets and accounts of sale to the vendors of such livestock on 
the basis of such false weights and paying the vendors therefor 
on the basis of such false weights, in violation of the act and the 
regulations issued thereunder. Respondent filed an answer to the 
complaint September 4, 1969, and a supplemental answer Sep- 
tember 22, 1969, in which he admitted the jurisdictional allega- 
tions of the complaint and denied the remaining allegations there- 
of. 


An oral hearing was held in Winchester, Tennessee, December 
2 and 3, 1969, before Herbert L. Perlman, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture. Respondent was represented by John M. McCord, At- 
torney at Law, Tullahoma, Tennessee, and complainant was rep- 
resented by Paul M. Donovan and C. Blaine Fielding, Office of 
the General Counsel, United States Department of Agriculture. 
Four witnesses testified on behalf of complainant. Three witnesses 
testified on behalf of the respondent and he testified in his own 
behalf. Thirty-one exhibits were introduced into evidence by com- 
plainant and respondent introduced two exhibits. After the hear- 
ing, the parties filed briefs. 
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PROPOSED FINDINGS OF FACT 


1. Respondent, R. D. Bryan, is an individual whose address is 
Morrison, Tennessee. Respondent is, and at all times material 
herein was, engaged in the business of conducting and operating 
a buying station located at Morrison, Tennessee. Respondent is, 
and at all times material herein was, engaged in the business of 
buying and selling livestock in commerce for his own account, and 
registered with the Secretary under the act as a dealer to buy and 
sell livestock in commerce. 


2. On March 15, 1969, employees of complainant purchased nine 
hogs at the Cumberland City Stockyard, Cumberland City, Ten- 
nessee. From the time of purchase until approximately 5:00 p.m. 
on Sunday, March 16, 1969, these hogs were fed and watered by 
the stockyard owner at the request of such employees. At approxi- 
mately 5:00 p.m. on Sunday, March 16, 1969, the hogs were taken 
off feed, but were left on water until approximately 4:00 a.m., 
Monday, March 17, 1969, at which time they were denied access 
to water until after they were sold to the respondent. 


8. At approximately 4:00 p.m. on Sunday, March 16, 1969, Ben 
D. Baird, complainant’s employee, and Douglas Lewis, a weights 
and measures inspector for the State of Tennessee, tested the 
scale located at the Cumberland City Stockyard and found it to be 
accurate for the weighing of livestock. 


4, At approximately 4:30 a.m. on Monday, March 17, 1969, the 
hogs referred to in Finding of Fact 2 were individually weighed 
on the scale at the Cumberland City Stockyard that had been test- 
ed the previous day, and their weights were recorded on scale 
tickets prepared by Baird. Immediately upon completion of the 
weighing process, the hogs were loaded upon a truck owned by 
complainant and driven approximately 145 miles to a point in 
Morrison, Tennessee, approximately 3.7 miles from respondent’s 
buying station. The truck used to haul the hogs to Morrison, 
Tennessee, contained a single animal livestock scale built into the 
truck bed. Upon arrival at the prearranged location, in Morrison, 
Tennessee, at approximately 8:30 a.m. Monday, March 17, 1969, 
employees of complainant leveled and blocked the livestock truck 
and tested the scale on the truck, which was found to be accurate 
for the weighing of livestock. 


5. Five of the nine hogs were selected and individually weighed, 
and scale tickets were prepared showing the weight of each hog. 
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After each hog was weighed it was driven off the livestock truck 
onto a pickup truck without touching the ground. Immediately 
after the five hogs were loaded on the pickup truck, Morgan W. 
Stephens, an employee of complainant, took them a distance of 
3.7 miles to respondent’s buying station, arriving there at ap- 
proximately 9:30 a.m. Shortly after his arrival at respondent’s 
buying station, Stephens, with the assistance of James Bryan, 
respondent’s son and employee, unloaded the five hogs. Stephens 
observed James Bryan weighing the five hogs while a scale ticket 
was inserted in the sliding poise of the scale. Upon completion of 
the weighing process, Stephens was issued scale tickets reflecting 
the weights obtained by James Bryan. A comparison between the 
results of the weighing of the hogs involved on complainant’s and 
respondent’s scales is as follows: 


Correct Weight Respondent’s 


Description as Determined Weight on 
of Hogs on P&S Scale Scale Tickets Difference 
(Ibs.) (Ibs.) (Ibs.) 

* 1 red barrow 163 160 3 
1 red gilt 184 180 4 
1 black listed sow 208 200 8 
1 white sow 225 

1 black & red spotted gilt 186 411 405 6 


* Not included in complaint. 


6. Stephens made arrangements to sell another load of hogs to 
respondent that afternoon, and returned to the location of the 
livestock truck. The remaining four hogs were individually 
weighed and their weights recorded on scale tickets. After each 
hog was weighed, it was driven off the livestock truck onto a 
pickup truck without touching the ground. Immediately after the 
four hogs were loaded on the pickup truck, Stephens took them 
the 3.7 miles to respondent’s buying station. Upon his arrival at 
the buying station, Stephens was again assisted in the unloading 
process by James Bryan. Respondent, R. D. Bryan, weighed the 
livestock while a scale ticket was inserted in the sliding poise of 
the scale. Upon completion of the weighing process, Stephens was 
issued scale tickets reflecting the weights obtained by the respon- 
dent. A comparison between the results of the weighing of the 
hogs involved on complainant’s and respondent’s scales is as fol- 
lows: 
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Correct Weight Respondent’s 
Description as Determined Weight on 
of Hogs on P&S Scale Scale Tickets Difference 
(Ibs.) (Ibs.) (Ibs.) 


1 red & black spotted barrow 220 

1 white barrow 252 472 465 7 
1 red barrow 183 170 13 
1 black listed sow 340 335 4 


7. Stephens was paid and issued an account sale by respondent 
for the nine hogs sold on March 17, 1969, on the basis of the 
weights obtained by respondent. 


8. On March 22, 1969, employees of complainant purchased ten 
hogs at the Cumberland City Stockyard. From Saturday, March 
22, 1969, until approximately 4:00 a.m. on Monday, March 24, 
1969, the ten hogs were watered, but were not given any feed. The 
hogs were then denied access to further water until after they had 
been sold to the respondent. At approximately 4:00 a.m. on Mon- 
day, March 24, 1969, each of the ten hogs were weighed individual- 
ly on the scale at the Cumberland City Stockyard and their weights 
were recorded on scale tickets prepared by Stephens. Immediately 
upon the conclusion of the weighing process, the hogs were loaded 
upon complainant’s scale equipped livestock truck, and were trans- 
ported to the prearranged spot in Morrison, Tennessee, arriving 
there at approximately 9:00 a.m. The truck was leveled, blocked, 
and the scale contained thereon was tested and found to be ac- 
curate for the weighing of livestock. 


9. Five of the hogs were selected and individually weighed, and 
scale tickets were prepared showing the weight of each hog. After 
each hog was weighed it was driven off the livestock truck onto a 
pickup truck without touching the ground. Immediately after the 
five hogs were loaded on the pickup truck, Stephens took them the 
3.7 miles to respondent’s buying station. Respondent weighed the 
five hogs and did not insert a scale ticket in the sliding poise of 
the scale when weighing the hogs. There were several persons in 
the scale house with respondent when he weighed this group of 
hogs. The respondent issued scale tickets to Stephens with respect 
to this weighing, reflecting no substantial differences between the 
weights obtained by the respondent and the weights obtained by 
Stephens when the hogs were weighed earlier on the livestock 
truck scale. 


10. Stephens made arrangements to sell another load of hogs 
to respondent that afternoon, and returned to the location of the 
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livestock truck. The remaining five hogs were individually weighed 
and the weights recorded on scale tickets. Immediately after the 
five hogs were weighed and loaded on the pickup truck, Stephens 
took them to respondent’s buying station. Upon his arrival at re- 
spondent’s buying station, Stephens was assisted in the unloading 
process by James Bryan. Respondent weighed each hog while a 
scale ticket was inserted in the sliding poise of the scale. Upon 
completion of the weighing process, Stephens was issued scale 
tickets by respondent reflecting the weights obtained by the re- 
spondent. A comparison between the results of the weighing of 
the hogs involved on complainant’s and respondent’s scales is as 
follows: 


: Correct Weight as Respondent's Weight 
Description of Hogs Determined on P&S Scale onScale Tickets Difference 
(Ibs.) (Ibs.) (Ibs.) 

1 red gilt 155 150 5 

1 belted sow 292 285 7 

1 black gilt 285 275 10 

1 belted barrow 186 

1 white barrow 198 384 375 9 


11. Stephens was paid and issued an account of sale by respon- 
dent for the ten hogs sold on March 24, 1969, on the basis of the 
weights obtained by respondent. 


12. Upon Stephen’s return to complainant’s livestock truck, 
Baird and Kenneth F. Grizzel, an employee of complainant, went 
to respondent’s buying station for the purpose of checkweighing 
the hogs sold earlier by Stephens. They conducted a checkweighing 
of three hogs, concluding such weighings approximately one hour 
after Mr. Bryan had weighed these same hogs. Only three hogs 
were checkweighed as only these three hogs could be positively 
identified by Baird and Grizzel as hogs sold earlier by Stephens. 
The hogs had not had access to feed or water during the interim 
of the two weighings and the results of the checkweighing upon 
respondent’s scale are as follows: 

Description of Hogs Sale Weight Check Weight Difference 


(Ibs.) (lbs.) (Ibs.) 
1 red sow 150 155 5 


1 white barrow ) 
1 black belted barrow ) 375 380 5 

13. On March 21, 1969, Douglas Lewis, a weights and measures 
inspector for the State of Tennessee, conducted a test of the live- 
stock scale owned and operated by respondent at his buying sta- 
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tion. Said test showed that the scale was accurate for the weighing 
of livestock. 


14. On March 24, 1969, Ben D. Baird conducted a test of the 
livestock scale owned and operated by respondent at his buying 
station. Said test showed that the scale was accurate for the 
weighing of livestock. On March 24, 1969, Ben Baird conducted a 
test on respondent’s livestock scale to determine the effect of in- 
serting a scale ticket in the sliding poise of the scale while weigh- 
ing. So weighing livestock caused the scale to weigh two pounds 
lighter than the true and correct weight. 


15. In 1965, both R. D. Bryan and James Bryan attended a 
weighmaster training school sponsored by complainant at which 
time the regulations under the act constituting INSTRUCTIONS 
FOR WEIGHING LIVESTOCK were fully explained. On Sep- 
tember 18, 1967, both James Bryan and R. D. Bryan signed the 
“Weigher’s Acknowledgement and Agreement” which states, in 
part, that the signer has “read the Instructions for Weighing 
Livestock issued under authority of the Packers and Stockyards 
Act and agrees to comply fully with said Instructions .. .” THE 
INSTRUCTIONS FOR WEIGHING LIVESTOCK state, inter 
alia, “Balancing or weighing should not be performed while a 
scale ticket is in the slot of a weighbeam poise.” 


16. Respondent retained as a part of his accounts, records and 
memoranda copies of the scale tickets issued to Stephens and re- 
ferred to in Findings of Fact 5, 6 and 10. 


17. The 19 hogs purchased by respondent from Stephens on 
March 17 and 24, 1969, were commingled by respondent with 
other hogs respondent had purchased from other sources and were 
resold on the day of purchase, in commerce, to Kentucky Buyers, 
Inc., Hopkinsville, Kentucky. 


PROPOSED CONCLUSIONS 


It is clear from the record that the hogs involved herein which 
were weighed at respondent’s buying station at Morrison, Ten- 
nessee, March 17 and 24, 1969, were weighed there at less than 
their true and correct weight. Respondent does not deny this con- 


1. This conclusion does not include the first group of 5 hogs sold to respondent March 24, 
1969, nor the red barrow sold to respondent March 17, 1969, which was not included in the 
complaint. Reference in these Conclusions to hogs weighed at less than true and correct 
weights does not include these 6 hogs. 
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clusion and he could not well do so. A well organized, planned and 
executed investigation was conducted by complainant’s employees. 
Care was taken to ascertain the true and correct weights of the 
hogs utilized in the investigation immediately prior to the sale 
thereof to, and the weighing of such livestock by, respondent or 
his employee. Further, under the controlled conditions involved, 
the factor of “shrink” had been virtually eliminated by the time 
the hogs were weighed by complainant’s employees and shortly 
thereafter by respondent or his employee at the buying station. 
Cf. In re Davenport Packing Company, 20 A.D. 188, 191-192 
(1961). 


Respondent, instead, while proposing a conclusion that he vio- 
lated the act and the regulations issued thereunder by reason of 
the facts adduced in this proceeding, contends that such violation 
was not willful or deliberate. Respondent testified that he weighed 
livestock as accurately and correctly as he could and that he did 
not intentionally underweigh the livestock involved. Further, re- 
spondent listed in his brief possible reasons for the differences 
in weight resulting from the weighing of the hogs in issue by re- 
spondent and his employee and complainant’s employees. 


It is patent that the possible reasons or surmises for the weight 
discrepancies found herein advanced by respondent were nega- 
tived in the investigation conducted by the scale and weighing 
experts employed by complainant. For example, the hogs were in 
a gaunt condition and shrinkage in weight experienced by live- 
stock in transit had been virtually eliminated by the time com- 
plainant’s employees weighed the animals in question at Morrison, 
Tennessee, and the difference in the minimum weight graduations 
between complainant’s and respondent’s scales does not account 
for the weight differences resulting from the weighings of the 
hogs involved on such scales in a short interval of time, especially 
since such differences were consistently in respondent’s favor. 


Moreover, respondent’s testimony in connection with the weight 
of livestock which he resold is lacking in credibility and affects 
the credibility of his testimony with respect to false weighing. In 
addition, respondent’s testimony in this proceeding as to weigh- 
ing of the hogs involved was evasive. It is also significant that 
respondent’s son, James Bryan, his employee who weighed the 
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first group of hogs sold by Stephens to respondent on March 17, 
1969,? did not testify in this proceeding although he was present 
at the hearing. In other words, we do not place credence in re- 
spondent’s denials of intentional false weighing. 


From the record herein, the only possible explanation for the 
pertinent weights recorded on respondent’s scale March 17 and 
24, 1969, which were substantially less than the results of ac- 
curate weighing conducted a short time before, is found in the 
mechanical operation of respondent’s scale. The weighing of live- 
stock on respondent’s scale with a scale ticket in the sliding poise 
of the scale, as was done by respondent and his employee, ac- 
counts for some, but not all, of the weight differences involved 
herein. In addition, a false weight can be printed on respondent’s 
scale by moving or stopping the poise before stamping the scale 
ticket or weighing with the scale out of balance, or both. That 
this occurred by design appears to be the only reasonable infer- 
ence to be drawn from the facts herein.’ Respondent’s intentional 
weighing March 17 and 24, 1969 of the hogs involved herein 
falsely and incorrectly, the recording of false and incorrect 
weights on scale tickets and accounts of sale and the payment for 
the hogs bought by him on the basis of such false and incorrect 
weights constitute unfair and deceptive practices in willful viola- 
tion of section 312(a) of the act (7 U.S.C. 213(a)) and sections 
201.49, 201.55, and 201.71 of the regulations issued thereunder (9 
CFR 201.49, 201.55 and 201.71). Cf. e.g., In re Milton Silver, 
d/b/a Chambersburg Livestock Sales, 21 A.D. 1439 (1962) ; In re 
Joseph L. Mitchell, d/b/a LaSalle County Livestock Marketing 
Center, 21 A.D. 124 (1962), aff’d 308 F.2d 855 (7th Cir. 1962), 
cert. denined 327 U.S. 935 (1963) ; In re Clyde W. Long, 19 A.D. 
1273 (1960). Moreover, by making copies of the false and incor- 
rect scale tickets a part of his accounts and records, respondent 
also violated section 401 of the act (7 U.S.C. 221) and section 
















2. See section 403 of the act (7 U.S.C. 223) which reads as follows: 
When construing and enforcing the provisions of this Act, the act, omission, or failure 
of any agent, officer, or other person acting for or employed by any packer or any live 
poultry dealer or handler, stockyard owner, market agency, or dealer, within the scope 
of his employment or office, shall in every case also be deemed the act, omission, or fail- 
ure of such packer or any live poultry dealer or handler, stockyard owner, market agency, 
or dealer, as well as that of such agent, officer, or other person. 

8. The fact that complainant’s employee, Stephens, did not see respondent or his son ma- 
nipulate the poise or back-balance the scale does not alter this conclusion as Stephens did 
not position himself so that he could observe such activities for fear of arousing the sus- 
picion of respondent or his son. Also, it is significant that on the only occasion when a crowd 
was present near respondent’s scale, respondent did not weigh the livestock with scaie 
tickets in the poise and such weighings reflected no substantial differences from the weights 
obtained by complainant’s employees. 
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201.46(a) of the regulations issued thereunder (9 CFR 201.46 
(a) ). See, e.g., In re J. W. Moore, 26 A.D. 546 (1967) ; In re Paul 
Coyne, 19 A.D. 1261 (1960) ; In re Clyde W. Long, supra. 


Respondent should be ordered to cease and desist from the 
practices found to be violative of section 312(a) of the act, as 
charged in the complaint, and to keep accounts, records and memo- 
randa which correctly disclose the weighing operations involved 
in his business. Also, respondent should be suspended as a regis- 
trant under the act for a period of 30 days, as recommended by 
complainant. False and incorrect weighing of livestock by regis- 
trants under the act is a flagrant and serious violation thereof. 
Cf. e.g., In re Joseph L. Mitchell, d/b/a LaSalle County Livestock 
Marketing Center, supra. 


The many contentions of the parties presented for the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, etc., inconsistent with this recommended 
decision are denied. 


PROPOSED ORDER 


Respondent, in connection with purchases of livestock in com- 
merce, shall cease and desist from (1) weighing livestock at other 
than their true and correct weights; (2) issuing scale tickets and 
accounts of sale to sellers of livestock showing weights other than 
the true and correct weights of the livestock; and (3) paying 
sellers of livestock on the basis of false and incorrect weights. 


Respondent shall keep, or cause to be kept, accounts, records 
and memoranda which fully and correctly disclose the weighing 
of livestock in his business subject to the act. 


Respondent is suspended as a registrant under the act for a 
period of 30 days. 


(No. 13,302) 


In re JAMES D. Coutts, a/k/a DON CouTTs. P&S Docket No. 4318. 
Decided July 27, 1970. 


Insolvency—Suspension of registration—Default 
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Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce, and failing to 
pay, when due, the full purchase price of such livestock, and is suspended 
as a registrant under the act for a period of 30 days and thereafter until 

no longer insolvent. 


James E. Andrews for complainant. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), respondent 
failed to file an answer to the complaint and did not file exceptions 
to the hearing examiner’s recommended decision based on the de- 
fault in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy 
upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act. It was instituted by a 
complaint filed on April 22, 1970, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The complaint alleges that the respondent, 
a buyer of livestock for his own account and a registered market 
agency, violated certain provisions of the Act and the Regulations 
issued pursuant thereto by reason of the activities set forth there- 
in. 


Copies of the complaint and the Rules of Practice were served 
on respondent by mail on April 22, 1970, and a certified mail re- 
ceipt acknowledged delivery to respondent on April 28, 1970. 
Respondent was notified in writing that, in accordance with the 
applicable Regulations, an answer should be filed within 20 days 
following receipt of the complaint, and that failure to file an 
answer denying the specific allegations in the complaint and re- 
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questing an oral hearing would constitute admission of such al- 
legations and waiver of a hearing. Respondent has filed nothing. 


On June 8, 1970, complainant filed a recommendation that, be- 
cause of respondent’s failure to file a timely answer, he be found 
to have violated the Act and the Regulations issued thereunder, as 
charged, and that an appropriate order be entered against him. 
The Hearing Examiner, John G. Liebert, to whom the proceeding 
has been assigned, issues this recommended decision without fur- 
ther investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. James D. Coutts, a/k/a Don Coutts, hereinafter referred to 
as the respondent, is an individual whose address is 111 8th 
Avenue, S.W., Sidney, Montana. 


2. Respondent at all times material herein was engaged in the 
business of buying and selling livestock in commerce for his own 
account. 


3. Respondent is, and at all times material herein was, regis- 
tered with the Secretary of Agriculture as a market agency to buy 
livestock in commerce. 


4. Respondent’s current liabilities as of December 12, 1969, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $146,854.23 and current assets totaling 
$79,995.75 resulting in an excess of current liabilities over current 
assets of $66,858.48. Respondent’s current liabilities presently 
exceed his current assets. 


5. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and in purported payment therefor 
issued checks which were not honored by the bank upon which 
they were drawn because payment on said checks had been stopped 
by respondent. 


Date of Date of No.of Amount of 
Purchase Check Head Check Purchased From 
1969 1969 


October 20 October 20 6 $ 528.25 John Ward 
October 27 October 27 10 524.40 Tony Efta 
October 27 October 27 8 85.60 Jim Carroll 
November 2 November 3 1 98.35 Martha Stenseth 
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Date of Date of No.of Amount of 
Purchase Check Head Check Purchased From 
1969 1969 











November 3 November 38 11 165.50 Ray Teigen 

November 8 November 8 1778 14,797.05 Keith Ranch Company 
November 10 November 10 26 516.70 Ray Shipman 
November 11 November 11 300 4,200.00 Keith Ranch Company 
November 11 November 20 9 524.60 Herb Larson 


November 12 November 12 43 4,943.89 Dave Ness 
November 13 November 13 28 8,840.50 Ernest Tooke 
November 13 November 13 1 68.80 E. Reichenbach 
November 13 November 13 36 5,304.00 Ray Carlisle 
November 17 November 17 46 5,226.80 Sherrill Farwell 
November 17 November 17 4 658.10 Francis Strait, Jr. 
November 17 November 17 9 1,356.80 Francis Strait, Sr. 
November 17 November 17 17 2,164.00 Leslie Dean 

















November 17 November 17 59 526.55 Keith Ranch Company 
November 17 November 17 2 196.50 Jacob Schell, Jr. 
November 17 November 17 3 823.20 Jim Hutton 

November 17 November 17 75 9,569.95 Carson Griffin 
November 17 November 17 8 472.45 Melvin Wolentz 


November 17 November 17 25 4,281.65 Les Cline 
November 17 November 17 128 16,021.10 Chet Meyer 
November 18 November 18 85 13,249.60 Fay Tooke 












November 20 November 20 17 947.00 Iola Wheeler 
November 20 November 20 5 285.00 Lloyd Parsons 
November 20 November 20 38 2,413.90 Ed Smith 
November 20 November 20 7 387.50 G. Reichenbach 
November 20 November 20 31 1,790.00 B. A. Green 
November 20 November 20 6 342.50 Chester Grow 
November 20 November 20 5 302.50 Bruce Seador 






November 20 November 20 39 2,181.60 Peavey Company 
November 20 November 20 23 1,259.00 Albert Granley 
November 20 November 20 27 1,560.60 Mon Dak Vet Clinic 
November 20 November 20 41 2,900.68 R. Richardson 
November 20 November 20 19 1,167.35 R. Friedrich 















6. Respondent, on or about the dates and in the transactions 
set forth in Finding 5 above, purchased livestock in commerce 
and failed to pay, when due, the full amount of the purchase price 
for such livestock. 


7. As of December 12, 1969, there remained unpaid by respon- 
dent the total amounts due for the livestock purchases set forth 
in Finding 5 above. 


PROPOSED CONCLUSIONS 





The failure of respondent to file an answer constitutes an ad- 
mission of the material allegations of fact in the complaint. They 
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have been adopted as the Proposed Findings of Fact herein (9 
CFR 202.9(c)). 


Since respondent’s liabilities exceed his current assets, he is 
insolvent within the meaning of the Act (7 U.S.C. 204), as 
charged. In re Southern Buyers, Inc., 14 A.D. 811 (1955) ; In re 
Billy T. Adams, 23 A.D. 422 (1964). 


The issuance of checks or drafts in payment for livestock pur- 
chased in commerce without having sufficient funds on deposit 
to pay such checks or drafts, and failure to make full payment 
when due for livestock purchased, constitute unfair and deceptive 
practices in violation of Section 312(a) of the statute (7 U.S.C. 
213(a)), as charged. See, In re Neil Harlan, d/b/a Feeder Pig 
Marketing Association, 25 A.D. 592 (1966) ; In re Victor Koenig, 
24 A.D. 1213 (1965) ; In re Midwest Livestock Commission Com- 
pany, 23 A.D. 816 (1964). Failure to pay for livestock when pay- 
ment is due also violates Section 201.48(b) of the Regulations (9 
CFR 201.48 (b) ), as charged. 


It is concluded that respondent should be ordered to cease and 
desist from such violations, and that he should be suspended as a 
registrant under the Act for a period of thirty days and there- 
after until such time as he demonstrates solvency, as recommended 
by complainant. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining in the bank upon 
which such checks or drafts were drawn an account containing 
sufficient available funds to pay such checks or drafts; and 


Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after the 
thirty day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 18,303) 


In re ARNELL PETERSON. P&S Docket No. 4817. Decided July 29, 
1970. 


Failure to pay when due—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce and issuing in- 
sufficient funds checks in payment of such livestock. 


Samuel J. Harris for complainant. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), respondent failed to file an answer to the 
complaint charging him with failing to pay when due the full 
price of livestock purchased and with issuing checks without suffi- 
cient funds on deposit for payment of the checks. 


The hearing examiner issued a recommended decision and a pro- 
posed cease and desist order. Respondent did not file exceptions. 
Complainant asked that the wording of the order be changed 
slightly. 


The recommended decision of the hearing examiner is adopted 
as the final decision herein and the following shall be the final 
order herein. 


ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account on 
which they are drawn to pay such checks; and (2) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce. 


This order shall become effective on the sixth day after service 
of a copy upon respondent. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 21, 1970, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. Respondent was engaged in 
the business of buying and selling livestock in commerce for his 
own account and is charged with failing to pay, when due, the 
full purchase price of livestock purchased in commerce and with 
issuing checks in purported payment for livestock purchased in 
commerce without having sufficient funds on deposit in the bank 
account on which such checks were drawn, in violation of the act 
and a regulation issued thereunder. A copy of the complaint and 
a copy of the rules of practice were served upon respondent April 
27, 1970. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. On June 18, 1970, complain- 
ant recommended, in effect, that respondent be found to have 
violated the act and the regulation issued thereunder as charged 
and be ordered to cease and desist from such violations. The mat- 
ter was referred to Herbert L. Perlman, Hearing Examiner, Of- 
fice of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investi- 
gation or hearing pursuant to section 202.9(c) of the rules of 
practice. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Arnell Peterson, is an individual whose princi- 
pal place of business is located at Lehi, Utah. At all times material 
herein, respondent was engaged in the business of buying and sell- 
ing livestock in commerce for his own account. 


2. Respondent, on or about the dates and in the transactions set 
forth below, purchased livestock in commerce and in purported 
payment therefor issued checks which were returned unpaid by 
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the bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the bank account upon which 
such checks were drawn. 


Date 1969 No. of Head Purchased From Amount of Check 
July 2 7 Producers Livestock $1,746.32 
Marketing Association 

” ” 


July 21 8 1,165.97 

September 15 21 3,558.73 

September 22 1 

September 24 27 4,363.44 

August 8 20 Smithfield Livestock 2,530.00 
Auction, Inc. 


3. Respondent failed to pay, when due, the full purchase price 


of the livestock purchased in commerce as set forth in Finding of 
Fact 2. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent violated section 312(a) of the act (7 U.S.C. 213(a)). See, 
e.g., In re Floyd Dunlap, 27 A.D. 1211 (1968); In re Curtis F. 
Johnson, 26 A.D. 1271 (1967). Respondent also violated such sec- 
tion of the act and section 201.43(b) of the regulations issued 
thereunder (9 CFR 201.43(b)) by reason of the facts set forth 
in Finding of Fact 3. See, e.g., In re Floyd Dunlap, supra; In re 
Same Barker, 26 A.D. 1084 (1967). Respondent should be ordered 
to cease and desist from such violations as recommended by com- 
plainant. 


(No. 13,304) 


In re WILFORD C. WHITE. P&S Docket No. 4239. Decided July 29, 
1970. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on March 3, 1970, suspending re- 
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spondent as a registrant under the Act “for a period of 30 days 
and thereafter until (1) his custodial account for shippers’ pro- 
ceeds is in balance; and (2) he files with the Packers and Stock- 
yards Administration a bond to cover his livestock purchasing 
operations.” Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respondent 
as a registrant under the Act for the reason that respondent has 
fully complied with the bonding requirements under the Act and 
the regulations and his Custodial Account for Shippers’ Proceeds 
is in balance. 


Accordingly, the suspension of respondent as a registrant 
under the Act in the order of March 3, 1970, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served upon the parties. 


DISMISSAL OF DISCIPLINARY COMPLAINT— 
ON MOTION OF COMPLAINANT 


(No. 13,305) 


In re MALY LIVESTOCK COMMISSION Co., INC. P&S Docket No. 
4155. Order of dismissal issued July 29, 1970, by Thomas J. 
Flavin, Judicial Officer. 





LIST OF DECISIONS REPORTED 


JULY 1970 


AGRICULTURE DECISIONS 
Perishable Agricultural Commodities Act, 1930 


Acom SALES, INC. v. HIDALGO PropucE. PACA Docket 
Bis BAER, TOMS sii i sciiewcsscasdscssssicsovsss 


ADAMS BROTHERS PRODUCE COMPANY, INC. v. EDNA 
RutH Houuon. PACA Docket No. 2-1761. Default ...... 


BANANA PROCESSORS, INC. v. WEBB PRODUCE COMPANY. 
PACA Docket No. 2-1508. Purchase after inspection 


BOWLING, ROBERT BRUCE, d/b/a R. B. BOWLING. PACA 
Docket No. 2-1722. Failure to pay—Publication of 
facts — Consent 


DESERT PRODUCE, INC. v. R. B. BOowLING. PACA Docket 
No. 2-1748. Default 


DE ViTA Fruit Co. v. S.J.S. Export, INc. PACA 
Docket No. 2-1277. Petition for reconsideration— 
Dismissal 


ELK RAPIDS PACKING COMPANY v. MARK BERNSTEIN 
Company, INc. PACA Docket No. 2-1751. Default 


FLorIZA PropUCE Co. INc. v. R. B. BOWLING. PACA 
Docket No. 2-1749. Default 


HICKMAN, JAMES R. v. MANHATTAN FRUIT CONTRACT- 
ING COMPANY. PACA Docket No. 2-1555. Breach 
of contract not established 


JONES PRODUCE, INC. v. SIMEONE Bros. Potato Co. INc. 
PACA Docket No. 2-1765. Default 


KELLAM, P. C. v. VIRGINIA TOMATO CORPORATION. 
PACA Docket No. 2-1479. Interstate commerce 
not established 


KUROKI, GEORGE v. BILL MARTINO PropUCcE. PACA 
Docket No. 2-1744. Default 


L.L.L. PRODUCE COMPANY INCORPORATED. PACA Docket 
No. 2-1589. Failure to pay—Revocation of license 
— Default 


LA JOYA LAKE PRODUCE Co. v. BILL MARTINO PRODUCE. 
PACA Docket No. 2-1745. Default 


LEE WoNG Farms, INC. v. HENRY NOHA, JR. PACA 
Docket No. 2-1747. Default 
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AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


M. E. Brown, INc. v. L.L.L. PRoDUCE COMPANY, INC. 
PACA Docket No. 2-1742. Default 


M. R. Davis & Bros. v. WESTERN PRODUCE Co. PACA 
Docket No. 2-1480. Reconsideration—Prior order 
amended as to amount of award oo............ccccccccccceccseceeeeeeeeeees 


MILE HIGH POTATOES, INC. v. SIMEONE Bros. POTATO 
CoMPANY, INc. PACA Docket No. 2-1746. Default 


P.E.I, PRODUCE COMPANY, LIMITED v. F. & G. PRODUCE 
CoMPANY, INc. PACA Docket No. 2-1750. Default 


PAN-AMERICAN FRUIT COMPANY v. JOHNIE STANLEY 
BANANA Co. INc. PACA Docket No. 2-1767. De- 


PARR FARMS v. SIMEONE Bros. Potato Co. INc. PACA 
Docket No. 2-1764. Default 


PrazzA, AuGusT J., t/a Gus Piazza SALES. PACA 
Docket No. 2-1622. Failure to pay—Publication 
of facts—Default 


PLEMMONS & IRVIN WHOLESALE PRODUCE, INC. v. 
JOHNIE STANLEY BANANA Co. INc. PACA Docket 
No. 2-1766. Default 


R. A. Parsons & Co. INc. v. GRAM & Sons, INc. PACA 
Docket No. 2-1738. Default 


SANGER FROZEN FoopS COMPANY v. PARIS PRODUCE 
COMPANY OF CAMDEN. PACA Docket No. 2-1481. 
Dismissal — Settlement 


SPADA DISTRIBUTING Co., INC. v. JEROME BROKERAGE & 
DISTRIBUTING Co. PACA Docket No. 2-1631. Order 
WADIA QUO: GUIUUIE Soissccésisicnsiccse cesses reac eeenss ; 


(No. 13,306) 


P. C. KELLAM v. VIRGINIA TOMATO CORPORATION. PACA Docket 
No. 2-1479. Decided July 1, 1970. 


Jurisdiction—Interstate commerce—Dismissal 


Where complainant failed to establish that a contract was made in interstate 
commerce or in contemplation of interstate commerce the complaint is 
dismissed for lack of jurisdiction. 
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Herman B. Walker, Exmore, Va., for complainant. 
Drewry, Evans & Griffin, Virginia Beach, Va., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $1,250 
in connection with the alleged sale by complainant to respondent 
of 1,000 baskets of tomatoes, allegedly in contemplation of inter- 
state commerce. 





A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the formal complaint, being verified, is con- 
sidered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, complainant filed an opening 
statement and respondent filed an answering statement. Respon- 
dent filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Preston C. Kellam, doing busi- 
ness as P. C. Kellam, whose address is Route 18, South, Box 366, 
Exmore, Virginia. 












2. Respondent, Virginia Tomato Corporation, is a corporation 
whose address is 1609 Oakfield Street, Norfolk, Virginia. At the 
time of the alleged transaction involved herein, respondent was 
licensed under the act. 


3. On or about July 8, 1969, complainant and respondent’s 
president, W. S. Slovic, while at complainant’s place of business 
in Exmore, Virginia, had a discussion having to do with toma- 
toes at Exmore belonging to complainant. 


R. B. BOWLING 
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4. The formal complaint was filed on October 3, 1969, which 
was within 9 months after the alleged cause of action herein arose. 


CONCLUSIONS 


Complainant, in the formal complaint, alleges that on or about 
July 8, 1969, complainant, in contemplation of shipment in inter- 
state commerce, sold to respondent 1,000 baskets of tomatoes at 
an agreed price of $1.25 per basket, f.o.b. complainant’s place of 
business at Exmore, Virginia, for shipment via transportation to 
be furnished by respondent. Complainant further alleges that re- 
spondent, after the tomatoes were picked, refused to pick up same, 
and that complainant was subsequently forced to dump the fruit 
as worthless. Respondent, through its president, W. S. Slovic, ad- 
mits having a conversation with complainant on the subject of 
tomatoes on July 8, 1969, but denies that any purchase was made 
at this time, as alleged by complainant. 


In reviewing the evidence before us, we conclude that it is in- 
sufficient to establish that a contract of sale was made in inter- 
state commerce, or in contemplation of same. Not only did the 
tomatoes not move outside the State of Virginia after the alleged 
sale, but there apparently was no representation by respondent 


to complainant that the tomatoes would so move. In fact, there is 
no evidence that any discussion was had or any agreement made 
between the parties relative to a contract destination. Since the 
jurisdiction of the Secretary under the act depends upon proof 
of the interstate character of the alleged transaction involved 
herein, and since such proof is lacking in this case, it is concluded 
that the complaint should be dismissed for lack of such jurisdic- 
tion. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,307) 


In re ROBERT BRUCE BOWLING, d/b/a R. B. BOWLING. PACA 
Docket No. 2-1722. Decided July 7, 1970. 


Failure to pay—Publication of facts—Consent 
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Respondent’s failures to pay for numerous lots of produce purchased and 
received in interstate commerce are violations of the act for which the 
facts and circumstances thereof shall be published. As respondent’s 
license terminated prior to the institution of this proceeding suspension 
or revocation thereof is not ordered. 


Daphne M. Anderson for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on June 5, 1970, by the 
Director, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent willfully, repeatedly and flag- 
rantly violated Section 2 of the Act by failing to pay $80,593.40 
due to 26 sellers for purchases of fruits and vegetables purchased 
and received in interstate commerce during a seven month period. 


On June 26, 1970, respondent filed an answer admitting all the 
allegations of the complaint; waiving oral hearing, waiving the 
provisions of Section 10 of the Act which requires 10 days’ no- 
tice before an order may take effect, waiving the preparation of 
a Hearing Examiner’s report, the filing of exceptions thereto and 
oral argument before the Secretary, and consenting to the issu- 
ance of an order, with findings of fact based upon the allegations 
of the complaint, and finding or concluding that respondent has 
committed willful, flagrant, and repeated violations of the Act. 


FINDINGS OF FACT 


1. Respondent, Robert Bruce Bowling, is an individual doing 
business as R. B. Bowling, whose mailing address is 546 Kate 
Schenck, San Antonio, Texas 78223. Pursuant to the licensing 
provisions of the act, license number 671658 was issued to respon- 
dent on March 21, 1967. This license had been renewed annually 
but terminated on March 21, 1970, when respondent failed to re- 
new it. 


2. During the period September 1969 through March 1970, 
respondent purchased, received, and accepted without complaint 
83 lots of fruits and vegetables in interstate commerce from 26 
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sellers, but failed to make any payment of the agreed purchase 
prices totaling $80,593.40. 


3. With respect to the foregoing transactions nineteen repara- 
tion awards have been issued against respondent, under the fol- 
lowing PACA Docket Numbers: 2-1635, 2-1668, 2-1669, 2-1670, 
2-1671, 2-1672, 2-1678, 2-1679, 2-1680, 2-1681, 2-1682, 2-1691, 2- 
1692, 2-1693, 2-1694, 2-1695, 2-1696, 2-1697, and 2-1698. These 
awards have not been paid. 


4. By notice in writing on April 28, 1970, respondent was af- 
forded the opportunity to demonstrate or achieve compliance with 
all lawful requirements of the Act relating to the matters set 
forth in Finding of Fact 2. Respondent failed to do so. 


CONCLUSIONS 


By reason of the facts admitted by the respondent and set 
forth herein, respondent has wilfully, flagrantly, and repeatedly 
violated Section 2 of the Act (7 U.S.C. 499(b)). As respondent’s 
license terminated prior to the institution of this proceeding, rev- 
ocation thereof should not be ordered. However, the facts and 
circumstances of the violations found herein should be published 
pursuant to Section 8(a) of the Act (7 U.S.C. 499h(a)). 


ORDER 


Effective on the date hereof, the facts and circumstances herein 
shall be published. 


Copies hereof shall be served upon the parties. 


(No. 13,308) 


JAMES R. HICKMAN v. MANHATTAN FRUIT CONTRACTING COM- 
PANY. PACA Docket No. 2-1555. Decided July 8, 1970. 


Contract—Failure to establish breach 


Where respondent received and accepted the potatoes involved and failed to 
establish a breach of contract by complainant, respondent is liable to 
complainant for the full agreed contract price thereof. 


Richard F. Hall, Jr., Accomac, Virginia, for complainant. 
Respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $840 in 
connection with a transaction in interstate commerce involving a 
Sealand trailerload of potatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, complainant filed an 
opening statement and respondent filed an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, James R. Hickman, is an individual whose ad- 
dress is Atlantic, Virginia. 


2. Respondent is a partnership composed of Jack Friedman, 
Nat Charles Friedman, and Harry Krupnick, doing business as 
Manhattan Fruit Contracting Company, whose address is 49 
Laight Street, New York, New York. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On August 23, 1968, in the course of interstate commerce, 
complainant sold to respondent 420 100-pound sacks of potatoes, 
U.S. No. 1 grade, at an agreed price of $2 per sack, or a total of 
$840, delivered Port Elizabeth, New Jersey, on the following day, 
August 24, 1968. The sale was negotiated by a broker, L. A. With- 
ington & Co., Inc., Huntington, New York, through its employee 
L. O. Eisenhauer, who issued a confirmation of sale on August 23, 
1968. 


4. On August 24, 1968, complainant loaded 420 100-pound sacks 
of potatoes into a Sealand trailer at Atlantic, Virginia, for ship- 
ment to respondent. The truck receipt for the potatoes, dated 
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August 24, was signed by the driver, J. Heagy, and contained the 
notation “License No.: 24748.” 


5. The potatoes arrived and were accepted at contract destina- 
tion by respondent. 


6. No part of the contract price has been paid to complainant 
by respondent in connection with this transaction. 


7. An informal complaint was filed on March 13, 1969, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant in the formal complaint alleges that during the 
latter part of August 1968 he sold and shipped to respondent 420 
100-pound sacks of potatoes, in Sealand trailer No. 24748. Re- 
spondent in its answer does not deny the purchase, but denies that 
it received any potatoes in a trailer with this identification, and 
therefore denies any liability to complainant in connection with 
the transaction. 


In the course of an inquiry made by the Department’s investi- 
gator with the Sealand Service Inc., Port Newark, New Jersey, 
no evidence was found to show that Sealand operated a reefer box 
with the number 24748 during the year 1968 (Exhibit No. 5, Re- 
port of Investigation). On the other hand, this investigator found 
from Sealand’s records that on August 24, 1968, Sealand did re- 
ceive from respondent a trailerload of potatoes in reefer box No. 
24570 at Port Newark. 


Walter Busch, of the Busch Transportation Co., Inc., owner or 
lessor of reefer box No. 24570, stated in a letter to complainant’s 
attorney that Jack Heagy picked up this trailer at the Sealand 
Terminal on Long Island, New York, to take to Atlantic, Virginia. 
According to Busch, Heagy arrived at Atlantic on the afternoon 
of August 23, but heavy rains intervened and the trailer was not 
loaded until the following morning, August 24. According to 
Busch, Heagy loaded reefer box No. 24570 at complainant’s place 
of business, consigned to respondent at New York, New York, 
with delivery to be made in Elizabeth, New Jersey. Busch states 
that, according to his records, such delivery was made to Eliza- 
beth. 


The broker in this transaction, Lawrence O. Eisenhauer, in a 
letter to the Department dated April 2, 1969, stated that he initial- 
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ly understood that the number of this trailer was 24748. Eisen- 
hauer, in this same letter, states that he also got a copy of the 
truck receipt signed by the driver, which showed the van to be 
number 24748. However, the broker notes that when the driver, 
Heagy, arrived at the Sealand Terminal in Port Elizabeth and was 
given a receipt from the Sealand Steamship Co., the trailer was 
designated as No. 24570. 


Charles Busch, of the Busch Transportation Co., Inc. suggested 
in a letter to the Department, dated April 30, 1969, that complain- 
ant may erroneously have entered the license number from the 
chassis on the trucker’s receipt, rather than the number of the 
reefer box which was mounted on the chassis. This possibility was 
probed by the Department’s investigator to see if any connection 
could be established, but without success. 


On the basis of the record before us, we conclude that the po- 
tatoes sold to respondent on August 23, 1968, by complainant were 
loaded into Sealand trailer No. 24570 on the following day and 
delivered to respondent at Port Elizabeth, New Jersey. We fur- 
ther conclude that these potatoes were received and accepted by 
respondent, who then became liable to complainant for the agreed 
contract price therefor, less any provable damages sustained by 


respondent as the result of any breach of contract by complain- 
ant. Since no such breach or damages have been established by 
respondent, it follows that complainant is entitled to the full 
contract price of $840. Respondent’s failure to pay this sum is in 
violation of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $840, with interest thereon at 
the rate of 8 percent per annum from October 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,309) 


BANANA PROCESSORS, INC. v. WEBB PRODUCE COMPANY. PACA 
Docket No. 2-1508. Decided July 8, 1970. 
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Purchase after inspection—Breach not established 


Where respondent purchased two lots of bananas after inspection, and failed 
to establish that the fruit was improperly processed, respondent is liable 
to complainant for the purchase price. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.)..A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $823.85 in con- 
nection with two shipments of bananas in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
complainant filed an opening statement. Respondent was given 
an opportunity to file an answering statement but did not do so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Banana Processors, Inc., is a corporation 
whose address is 3335 Bright Avenue, Jacksonville, Florida. 


2. Respondent is a partnership composed of Wilbur W. Webb, 
Sr. and Wilbur W. Webb, Jr., doing business as Webb Produce 
Company, whose address is P. O. Box 506, Douglas, Georgia. At 
the time of the transactions involved herein, respondent was not 
licensed but was operating subject to license under the act. 


3. On or about June 12, 1969, contemplating shipment in inter- 
state commerce to Douglas, Georgia, complainant sold to respon- 
dent and delivered on board respondent’s truck at complainant’s 
place of business in Jacksonville, Florida, 148 boxes of bananas 
for the total price of $405.65. 
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4. On or about June 26, 1969, contemplating shipment in inter- 
state commerce to Douglas, Georgia, complainant sold to respon- 
dent and delivered on board respondent’s truck at complainant’s 
place of business in Jacksonville, Florida, 128 boxes of bananas 
for the total price of $418.20. 


5. A partner of respondent’s firm, Wilbur W. Webb, Jr., in- 
spected the bananas in question for quality and condition prior to 
the bananas being loaded on respondent’s truck for shipment. 


6. No part of the purchase price, totaling $823.85, for the two 
shipments of bananas, has been paid. 


7. The formal complaint was filed on November 12, 1969, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent admits the principal allegations of the complaint 
as reflected in the findings of fact. It is apparent therefore that 
respondent accepted the bananas in question prior to their ship- 
ment. However respondent as a defense contends that after their 
acceptance, the bananas turned from green to black, instead of 
yellowing properly, due to improper preparation. Respondent had 
the burden of proving this allegation by a preponderance of the 
evidence. Respondent’s only evidence that the bananas turned 
black was the statement of Wilbur W. Webb, Jr. This statement 
is unsupported by any other party. In addition Webb made the 
following statement which is included in the investigation report: 


“At this particular time, Banana Processors, Inc. had a 
change in personnel. At this time they did not have qualified 
people to process their bananas. Mr. Norris with Conway 
Produce, Inc. was asked to help process bananas with Banana 
Processors, Inc. while Mr. Max Gardner was in route from 
Boston, Mass. In inquiring about the two lots of bananas, 
Invoice #5456; Mr. Norris told me that ‘It was a mess, and it 
was hard for him to process the bananas because he could not 
get the correct information from Mr. Allen Gordon as to how 
many hours the bananas had been under gas, if the door had 
been opened and the gas had escaped or as to the temperature 
control of the room.’ 


“On the second lot, invoice + 5613, Mr. Gardner later told 
me the reason for the bananas not ripening. He told me that 
Mr. Gordon had opened the door to the Banana Room and 
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the gas had escaped. Therefore, the bananas were not pro- 
cessed properly. Mr. Gardner also stated that in order to 
control the processing, he had to put pad locks on all the ba- 
nana rooms to be assured that nobody would open the door 
which would allow the gas to escape.” 


However no statement by any of these persons was submitted 
by respondent. Complainant’s vice president, Samuel Gordon, 
stated that respondent’s allegation that gas had escaped from the 
banana rooms was not true. Gordon stated that Webb “following 
his usual purchasing procedure, personally selected the bananas 
in the ripening rooms and accepted them as being in good saleable 
condition; that contrary to respondent’s allegation, said bananas 
had been properly processed for shipping.” In addition Gordon 
stated that “respondent after loading the bananas allowed them 
to remain in an unrefrigerated truck for four or five hours in 90° 
to 100° temperatures.” We are unable to find that respondent’s 
defense is supported by a preponderance of the evidence. Accord- 
ingly, since respondent accepted the bananas in question, and has 
not paid for them, respondent is liable for the full purchase price 
thereof, or $823.85. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the act for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $823.85, with interest thereon 
at the rate of 8 percent per annum from July 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,310) 


SPADA DISTRIBUTING CO., INC. v. JEROME BROKERAGE & DISTRIBU- 
TING Co. PACA Docket No. 2-1631. Decided July 8, 1970. 


Order reopening after default 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER TO REOPEN AFTER DEFAULT 





Respondent has filed a motion to reopen following the entry of 
a default order awarding reparation to complainant. Complain- 
ant opposes the granting of the motion. 


After consideration of the motion to reopen, the supporting affi- 
davit and complainant’s reply to the motion, we conclude that the 
motion should be and is hereby granted. 


The default order of April 20, 1970, is vacated and the proceed- 
ing is reopened. The proposed answer submitted by respondent 
is accepted as an answer to the complaint. 


(No. 18,311) 


M. R. DAvis & BROS. v. WESTERN PRODUCE Co. PACA Docket No. 
2-1480. Decided July 14, 1970. 


Reconsideration—Amendment of prior order as to amount of award 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION AND AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on May 13, 1970, awarding complainant repara- 
tion against respondent in the amount of $472. A copy of the 
order was served upon respondent on May 15, 1970. On May 22, 
1970, respondent filed a petition for reconsideration and amended 
order. This was within the time prescribed in Section 47.24(a) 
of the Rules of Practice (7 CFR 47.24(a)) and automatically 
stayed the order of May 138, 1970, pending the issuance of a fur- 
ther order herein. A copy of the petition was served upon com- 
plainant, and no objections to its contents were submitted by 
complainant. 





Respondent points out in his petition that he was required to 
obtain a second inspection of the onions, at a cost of $15.20, in 
order to prove that he had complied with regulations requiring 
him to obliterate the misbranding on the sacks of onions before 
he could resell them. This was referred to in our prior order and 
should have been allowed respondent as a legitimate expense. 
Also, while we recognized in our prior order that respondent had 
some expense in obliterating the misbranding of the sacks, we 
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made no allowance to respondent in connection with the mis- 
branding. Respondent makes claim for 600 sacks, at 15¢ per sack, 
or a total of $90, to cover his expenses in this connection. This 
appears to be a reasonable claim and, in our opinion, should be 
allowed respondent. 


Respondent also claims 12 sacks short, discovered during the 
unloading or at the end of the unloading, at $2.60 per sack, or 
$31.20. While it may be true that respondent found the load 12 
sacks short when the unloading was completed, there is no evi- 
dence to indicate when, where, or how the shortage occurred. 
With no basis for determining these matters, we think respon- 
dent should not be allowed the claim for the 12-sack shortage. It 
is our conclusion that respondent should be allowed a total of 
$105.20, which should have been deducted from the $472 awarded 
to complainant in our order of May 13, 1970. Therefore, the order 
of May 13, 1970, is amended to eliminate the last paragraph on 
page 4, and to insert in lieu thereof the following: 


“We conclude, however, that respondent should be allowed 
the cost of the second inspection in the amount of $15.20, 
which inspection was necessary to establish that respondent 
had complied with the regulations requiring that he oblite- 
rate the misbranding on the sacks before he could resell the 
onions. Also, respondent obviously incurred some expense in 
connection with correcting the misbranding. Respondent’s 
claim of 15¢ per sack for 600 sacks on which markings were 
corrected, or $90, appears reasonable and should be allowed, 
making a total allowance to respondent of $105.20. Respon- 
dent has paid complainant $1,400 of the purchase price, leav- 
ing an unpaid balance of $472. Deducting the $105.20 allow- 
ance to respondent from this unpaid balance of $472 leaves 
$366.80 remaining due complainant from respondent. Re- 
spondent’s failure to pay this amount is in violation of Sec- 
tion 2 of the Act, and complainant should be awarded repara- 
tion of $366.80, with interest. In view of the foregoing, re- 
spondent’s counterclaim should be dismissed.” 


Page 5 of the order of May 13, 1970, is amended to change the 
amount of reparation awarded from $472 to $366.80, with in- 
terest as indicated in the order. The order of May 13, 1970, is re- 
instated as amended herein, and the reparation awarded herein 
shall be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 
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(No. 13,312) 


DE VITA FRUuIT Co. v. S.J.S. Export, INc. PACA Docket No. 2- 
1277. Decided July 14, 1970. 


Petition for reconsideration—Dismissal 


As the order of April 22, 1970, is supported by the evidence and by the law 
applicable thereto, complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued April 22, 1970, awarding reparation to com- 
plainant against respondent in the amount of $341.25, with in- 
terest. Complainant requested an extension of time within which 
to file a petition for reconsideration. By order dated May 6, 1970, 
such extension was granted and the order of April 22, 1970, was 
stayed pending the issuance of a further order herein. Subse- 
quently, the time for filing was further extended. Complainant 
filed a petition for reconsideration within the allotted time. 


Complainant’s petition concerns that portion of the order of 
April 22, 1970, wherein it was concluded that the two loads of 
tomatoes were handled under normal transportation service and 
conditions, and that the tomatoes were not in suitable shipping 
condition. As in the original proceeding, complainant urges that 
the suitable shipping condition rule is not applicable to the two 
loads herein because of delays and high temperatures at various 
points between origin and destination. 


Upon reconsideration of the order of April 22, 1970, we find 
that all of the matters set forth in complainant’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of the order. In our opinion, the order is supported by the evi- 
dence and by the law applicable thereto. Accordingly, complain- 
ant’s petition is hereby dismissed without prior service upon re- 
spondent. 


The order of April 22, 1970, is hereby reinstated and the repa- 
ration awarded therein shall be paid within 30 days from the 
date of this order. 


Copies hereof shall be served upon the parties. 
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(No. 13,313) 


In re L.L.L. PRODUCE COMPANY INCORPORATED. PACA Docket No. 
2-1589. Decided July 23, 1970. 


Failure to pay—Revocation of license—Default 


Respondent’s failures to pay or to account and remit in full for numerous 
shipments of commodities purchased or received on consignment con- 
stitute violations of the act for which its license under the act is revoked. 


Daphne M. Anderson for complainant. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
the respondent failed to file an answer to the complaint and did 
not file exceptions to the hearing examiner’s recommended deci- 
sion based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the 15th day after the date hereof. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 19380, as amended (7 U.S.C. 499a et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed on March 2, 1970, by the Fruit and Vegetable Division, Con- 
sumer and Marketing Service, United States Department of Agri- 
culture. The respondent was charged with failing to make full 
payment in connection with certain transactions involving fruits 
and vegetables in interstate commerce while acting as a licensee 
under the Act. Complainant requested a finding that respondent’s 
license should be revoked for flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b). 


Copies of the complaint and the Rules of Practice governing 
procedures under the Act were served on respondent by the Hear- 


‘ 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 29 A.D. 849 


ing Clerk by certified mail on March 3, 1970. Respondent was in- 
formed in the letter of service that an answer should be filed with- 
in 20 days, and that failure to file an answer denying the allega- 
tions in the complaint and requesting an oral hearing would con- 
stitute admission of such allegations and waiver of such hearing. 
Respondent has filed nothing. The matter was referred to Hearing 
Examiner John G. Liebert for issuance of a recommended deci- 
sion based upon the allegations in the complaint without further 
investigation or hearing, pursuant to Section 47.30(c) of the 
Rules of Practice (7 CFR 47.30(c) ). 


PROPOSED FINDINGS OF FACT 


1. Respondent, L. L. L. Produce Company, Incorporated, is a 
Tennessee corporation whose business address is 814 Scott Street, 
Memphis, Tennessee, and whose mail address is P. O. Box 12536, 
Memphis, Tennessee 38112. 


2. Pursuant to the licensing provisions of the Act, license No. 
671610 was issued to respondent on March 13, 1967. This license 
was renewed annually and next is subject to renewal on March 
13, 1970. This license was suspended automatically on January 
15, 1970, when the respondent failed to pay a reparation award 
issued against it (PACA Docket 2-1478). 


3. During the period May 1969, through July 1969, respondent 
received at Memphis, Tennessee, on consignment, eight lots of 
fresh fruits and vegetables in interstate commerce from two ship- 
pers and sold these commodities but failed to account and make 
full payment of the net proceeds realized and due the shippers. 
Also, during the period June 1968, through July 1969, respondent 
purchased, received and accepted without complaint 41 lots of 
fresh fruits and vegetables in interstate commerce from 15 sellers 
but failed to make full payment promptly of the agreed purchase 
prices. The details of these transactions are set forth in para- 
graphs 4 and 5 of this complaint. 


4. During the period May 1969, through July 1969, respondent 
received on consignment eight lots of fresh fruits and vegetables 
in interstate commerce from two shippers but failed to account 
and make full payment of the net proceeds due these shippers. 
The details of these transactions are set forth below: 
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Approx. 
Shipper Quantity Net Date Date 
Trans. & & Proceeds Last Payment 
No. Origin Commodity Due Sale Due 


1. Clem Cravens 680 Flats Strawberries $1,920.00 5-24-69 6- 3-69 
2. New Madrid, 499 ” - 1,073.00 5-28-69 6- 7-69 


8. Missouri 644 - = 1,771.00 5-29-69 6- 9-69 

4, 544 _ © 1,496.00 5-29-69 6- 9-69 

5. 727 - _ 1,635.75 5-31-69 6-10-69 

6. 551 -” 1,239.75 6- 2-69 6-12-69 

Te 360 ” “8 810.00 6- 7-69 6-17-69 
Amount Due & Unpaid $9,945.50 

8. De Bruyn Texas 215 Sks. Onions $257.85 7-26-69 8- 5-69 
Produce Co. Amount Due& Unpaid $ 257.85 


Zeeland, Mich. 


5. During the period June 1968, through July 1969, respondent 
purchased, received and accepted without complaint 41 lots of 
fresh fruits and vegetables in interstate commerce from 15 sellers 
but failed to make full payment of the agreed purchase prices. 
Each lot was shipped from the state of origin listed below to re- 
spondent in Tennessee, as set forth below: 


i cementation 
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6. Some sellers listed above filed formal reparation complaints 
against respondent. The Judicial Officer issued reparation orders 
against respondent, as set forth below: 


Transaction Number(s) PACA Docket Number, Date Issued 
44 & Amount 

2-1478 12-10-69 

45 $ 1,610.00 
2-1516 1-14-70 

46-49 $ 581.25 
2-1517 1-14-70 

43 $ 5,211.80 
2-1519 1-14-70 

9-10 $ 980.02 
2-1520 1-14-70 

25 $ 946.60 
2-1521 1-14-70 

29 $ 1,732.80 
2-1522 1-16-70 

30-38 $ 2,025.00 
2-1518 1-23-70 

8 and 89-41 $15,974.15 
2-1560 2-10-70 

20-21 $ 3,678.85 
2-1561 2-10-70 

22-24 $ 1,508.15 
2-1559 2-10-70 

42 $ 2,655.75 
2-1563 2-10-70 

$ 753.10 


7. By notice in writing on December 17, 1969, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to his actions 
stated above. Respondent has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failures to account and make full payment of the 
net proceeds realized in consignment transactions and in failing 
to make full payment of the agreed purchase prices, as described 
in the foregoing Findings of Fact, constitute flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b). Respondent’s 
license should be revoked pursuant to the provisions of Section 8 
of the Act (7 U.S.C. 499h). See, e.g., In re Robert M. Keefe, T/A 
B-K Produce Company, 16 A.D. 1263 (1957) and cases cited 
therein; In re Raymond Klein, d/b/a Klein’s Celery, 15 A.D. 1152 
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(1956). The fact that respondent’s license is no longer in effect 
does not prohibit such sanction. See, e.g., In re Cloud and Hatton 
Brokerage, 18 A.D. 547 (1959); In re Turner Produce Co., 25 
A.D. 87 (1966). 


PROPOSED ORDER 


Effective on the 15th day after the date of this order, respon- 
dent’s license under the act is revoked. 


The facts and circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 13,314) 


In re AuGuST J. PIAZZA, t/a GUS PIAZZA SALES. PACA Docket 
No. 2-1622. Decided July 23, 1970. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to make full and prompt payment in connection with 
numerous transactions involving perishable agricultural commodities are 
violations of the act for which the facts and circumstances thereof shall 
be published. As respondent’s license terminated prior to the institution 
of this proceeding revocation or suspension thereof is not ordered. 


Dennis Becker for complainant. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
the respondent failed to file an answer to the complaint and did 
not file exceptions to the hearing examiner’s recommended deci- 
sion based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the 11th day after the date hereof. 


AUGUST J. PIAZZA 857 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed on March 25, 1970, by the Fruit and Vegetable Division, 
Consumer and Marketing Service, United States Department of 
Agriculture. The respondent, a former licensee under the Act, 
was charged with failing to pay for certain shipments of vege- 
tables in interstate commerce. Complainant requested a finding 
that respondent has flagrantly and repeatedly violated Section 2 
of the Act. 


Copies of the complaint and the Rules of Practice governing 
procedures under the Act were served on respondent by the Hear- 
ing Clerk by certified mail on March 26, 1970. Respondent was in- 
formed in the letter of service that an answer should be filed 
within 20 days, and that failure to file an answer denying the 
allegations in the complaint and requesting an oral hearing would 
constitute admission of such allegations and waiver of such hear- 
ing. Respondent has filed nothing. The matter was referred to 
Hearing Examiner John G. Liebert for issuance of a recommended 
decision based upon the allegations in the complaint without fur- 
ther investigation or hearing, pursuant to Section 47.30(c) of the 
Rules of Practice (7 CFR 47.30(c) ). 


PROPOSED FINDINGS OF FACT 


1. Respondent, August J. Piazza, is an individual trading as 
Gus Piazza Sales, whose address is 210 N. 11th Street, Fargo, 
North Dakota 58102. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 681064 was issued to respondent on December 18, 1968. This 
license terminated on December 18, 1969, when respondent failed 
to renew it. However, respondent’s license was suspended on 
November 19, 1969, when he failed to pay a reparation award 
(PACA Docket 2-1423). 


3. During February and March 1969, respondent, while acting 
as a broker, negotiated two sales of potatoes and onions which 
moved in interstate commerce in which transactions respondent 
was to invoice and collect the agreed purchase prices and remit 
these sums to the seller. Respondent invoiced and collected for 
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these shipments, but failed to remit to his principal the agreed 
purchase prices which totaled $2,466.20. Also, respondent failed 
to make payment of the proceeds of $845.85 due a joint account 
partner for a lot of potatoes shipped in foreign commerce. This 
payment was due on or before June 6, 1969. Also, during the 
period February through May 1969, respondent purchased, re- 
ceived and accepted 23 lots of potatoes in interstate or foreign 
commerce, or in contemplation of interstate commerce, from five 
sellers but failed to make full payment of the agreed purchase 
prices which totaled $21,070.34. The details of these transactions 
are set forth in paragraphs 4, 5, and 6 of this complaint. 


4. During February and March 1969, respondent negotiated 
two sales of potatoes and onions, perishable agricultural commodi- 
ties, for Helgren Truck Farms, Inc., Moorhead, Minnesota. Re- 
spondent was to invoice and collect the purchase prices from the 
buyers and remit these sums to the seller. Respondent invoiced 
and collected for these shipments, but failed to remit to the seller 
the agreed purchase prices, as follows: 


A.) On or about February 22, 1969, respondent negotiated 
a contract between Helgren and Giufre Farms Inc., Canas- 
tota, New York, for 500 sacks of potatoes at an agreed pur- 
chase price of $1,000.00 (freight and brokerage on buyer). 
Helgren shipped the potatoes to the buyer. Respondent in- 
voiced the buyer for these potatoes and, on or about March 
27, 1969, collected the invoice price but failed to remit this 
sum to Helgren. Payment was due Helgren on or before 
April 2, 1969. 


B.) On or about March 18, 1969, respondent negotiated a 
contract between Helgren and M. Capodice & Sons, Bloom- 
ington, Illinois, for 825 packages of potatoes and onions for 
an agreed purchase price of $1,913.50, delivered. Helgren 
shipped this produce to Capodice. Respondent invoiced Capo- 
dice and, on or about April 4, 1969, collected the agreed pur- 
chase price of $1,528.75 ($1,913.50 less freight charges of 
$384.75). Respondent is entitled to its brokerage in the 
amount of $62.55 in this transaction, leaving a sum due Hel- 
gren of $1,466.20 which respondent failed to remit. Payment 
was due Helgren on or before April 9, 1969. 


There is due Helgren, and unpaid, a total of $2,466.20, for these 
two transactions. 


AUGUST J. PIAZZA 859 
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5. On or about March 25, 1969, respondent and Rocky Produce 
Company, Detroit, Michigan, entered into a joint account agree- 
ment in a transaction involving 730-75+ bags of potatoes shipped 
from Canada at an f.o.b. joint account cost of $1,572.28. Re- 
spondent received and sold the potatoes, realized proceeds there- 
from but failed to pay Rocky Produce Company the share of the 
joint account proceeds due it. Payment was due on or before June 


6, 1969. The details are set forth below: 


Gross proceeds $2,146.50 
Total joint account cost & expenses 3,086.62 
Joint account loss ($ 940.12) 
% joint account loss ($ 470.06) 
Due Rocky: 

_ Joint account cost $1,572.28 
Less % joint account loss 470.06 
Total due Rocky $1,102.22 
Proceeds received by Rocky 256.37 

(direct from some buyers) 
Balance due Rocky—and unpaid $ 845.85 


6. During the period February through May 1969, respondent 
purchased, received, and accepted 23 lots of potatoes in inter- 
state or foreign commerce, or in contemplation of interstate com- 
merce, from five sellers but failed to make full payment of the 
agreed purchase prices, as set forth below: 
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7. In respect of all transactions listed in paragraphs 4, 5, and 6, 
above, the sellers or shippers filed reparation complaints against 
respondent. As a result, the Judicial Officer issued reparation 
orders against respondent, as set forth below: 


Complaint Transaction Docket Number, 
Paragraph Number(s) Date and Amount 
6 12-14 2-1423 10-14-69 
$3,050.00 
5 Joint Account 2-1459 11-17-69 
6 & 10-11 
$3,320.47 
6 3-9 2-1502 12-22-69 
$6,093.50 
6 15-23 2-1503 12-22-69 
$7,580.00 
4 B 2-1541 1-22-70 
$1,466.20 
4 A 2-1542 1-22-70 
$1,000.00 
6 1-2 2-1568 2-17-70 
$1,871.95 


8. By notice in writing on January 15, 1970, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to his actions 
stated above. Respondent has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failure to make full and prompt payment in con- 
nection with the numerous transactions described in the foregoing 
Findings of Fact constitutes willful, repeated and flagrant viola- 
tions of Section 2(4) of the Act (7 U.S.C. 499b(4) ). In re Colony 
Fruit & Produce Distributors, Inc., 25 A.D. 1062, 1071 (1966) ; 
In re Ripley Vegetable Company, 24 A.D. 360, 365 (1965) ; In re 
Kelly & Weatherington Inc., 23 A.D. 715, 717 (1964) ; In re Ray- 
mond Clarence Alexander, 19 A.D. 1040, 1042 (1960); In re 
Cloud & Hatton Brokerage, 18 A.D. 547, 549 (1959). Since re- 
spondent’s license under the Act terminated prior to the institu- 
tion of this proceeding, the suspension or revocation thereof was 
not requested by complainant and should not be ordered. However, 
it is concluded that in accordance with the provisions of Section 
8(a) of the Act, (7 U.S.C. 499h(a)), the facts and circumstances 
of the violations should be published. See In re Ripley Vegetable 
Company, supra; In re Kelly & Weatherington Inc., supra. 
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PROPOSED ORDER 
The facts and circumstances set forth above, and this decision, 
shall be published. 
Except as to service, this order shall become effective on the 
eleventh day after its date. 


Copies hereof shall be served on the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 13,315) 


SANGER FROZEN FOODS COMPANY v. PARIS PRODUCE COMPANY OF 
CAMDEN. PACA Docket No. 2-1481. Order of dismissal issued 
July 14, 1970. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 18,316) 

R. A. PARSONS & Co. INC. v. GRAM & SONS, INC. PACA Docket 
No. 2-1738. Reparation of $1,467.70 with 8 percent interest 
from November 1, 1969, awarded complainant against re- 
spondent in order issued July 15, 1970. 


(No. 13,317) 


ACOM SALEs, INC. v. HIDALGO PRODUCE. PACA Docket No. 2-1743. 
Reparation of $823 with 8 percent interest from May 1, 1969, 
awarded complainant against respondent in order issued July 
28, 1970. 


(No. 13,318) 


GEORGE KUROKI v. BILL MARTINO PRODUCE. PACA Docket No. 
2-1744. Reparation of $4,876.25 with 8 percent interest from 
October 1, 1969, awarded complainant against respondent in 
order issued July 28, 1970. 
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(No. 13,319) 


LA JOYA LAKE PRODUCE Co. v. BILL MARTINO Propuck. PACA 
Docket No. 2-1745. Reparation of $2,081.40 with 8 percent 


interest from February 1, 1970, awarded complainant against 
respondent in order issued July 28, 1970. 


(No. 13,320) 


M. E. Brown, INC. v. L.L.L. PRODUCE COMPANY, INCORPORATED. 
PACA Docket No. 2-1742. Reparation of $10,715.75 with 8 
percent interest from July 1, 1969, awarded complainant 


against respondent in order issued July 28, 1970. 


(No. 13,321) 


DESERT PRODUCE, INC. v. R. B. BOWLING. PACA Docket No. 
2-1748. Reparation of $1,047.50 with 8 percent interest from 
February 1, 1970, awarded complainant against respondent 
in order issued July 29, 1970. 


(No. 18,322) 


FLORIZA PRODUCE Co. INC. v. R. B. BOWLING. PACA Docket No. 
2-1749. Reparation of $276.50 with 8 percent interest from 
January 1, 1970, awarded complainant against respondent in 
order issued July 29, 1970. 


(No. 13,323) 


LEE WONG FARMS, INC. v. HENRY NOHA, JR. PACA Docket No. 
2-1747. Reparation of $1,920 with 8 percent interest from 
July 1, 1969, awarded complainant against respondent in 
order issued July 29, 1970. 


(No. 18,824) 


MILE HIGH POTATOES, INC. v. SIMEONE BROS. POTATO COMPANY, 
Inc. PACA Docket No. 2-1746. Reparation of $3,025 with 


8 percent interest from June 1, 1969, awarded complainant 
against respondent in order issued July 29, 1970. 


(No. 13,325) 


P.E.I. PRODUCE COMPANY, LIMITED v. F. & G. PRODUCE COMPANY, 
Inc. PACA Docket No. 2-1750. Reparation of $9,917.50 


with 8 percent interest from January 1, 1970, awarded com- 
plainant against respondent in order issued July 29, 1970. 
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(No. 13,326) 


ADAMS BROTHERS PRODUCE COMPANY, INC. v. EDNA RUTH HOL- 
LON. PACA Docket No. 2-1761. Reparation of $582.70 with 


8 percent interest from December 1, 1969, awarded com- 
plainant against respondent in order issued July 30, 1970. 


(No. 13,327) 


ELK RAPIDS PACKING COMPANY v. MARK BERNSTEIN COMPANY, 
Inc. PACA Docket No. 2-1751. Reparation of $20,575.01 


with 8 percent interest from January 1, 1970, awarded com- 
plainant against respondent in order issued July 30, 1970. 


(No. 13,328) 


JONES PRODUCE, INC. v. SIMEONE Bros. PoTaTO Co. INC. PACA 
Docket No. 2-1765. Reparation of $4,250 with 8 percent 
interest from November 1, 1969, awarded complainant 
against respondent in order issued July 30, 1970. 


(No. 13,329) 


PAN-AMERICAN FRUIT COMPANY v. JOHNIE STANLEY BANANA Co. 
Inc. PACA Docket No. 2-1767. Reparation of $19,138.10 
with 8 percent interest from April 1, 1970, awarded com- 
plainant against respondent in order issued July 30, 1970. 


(No. 13,330) 


PARR FARMS v. SIMEONE Bros. POTATO Co. INC. PACA Docket 
No. 2-1764. Reparation of $1,462.50 with 8 percent interest 
from September 1, 1969, awarded complainant against re- 


spondent in order issued July 30, 1970. 
(No. 18,331) 


PLEMMONS & IRVIN WHOLESALE PRODUCE, INC. v. JOHNIE STANLEY 
BANANA Co. INc. PACA Docket No. 2-1766. Reparation of 
$520 with 8 percent interest from December 1, 1969, awarded 
complainant against respondent in order issued July 30, 1970. 
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